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TUESDAY, JANUARY 31, 1956 





House or REPRESENTATIVES, 
CoMMITTEE ON ForEIGN AFFAIRS, 
Washington, D. C. 


The committee met, pursuant to call, in room G-3, United States 
Capitol, at 10:53 a. m., Hon Thomas E. Morgan (acting chairman) 
presiding. 

Mr. Moraan. The committee will come to order. We are meeting 
today to continue hearings on House Joint Resolution 309 and similar 
measures. 

As you know, our chairman is in South America for the inauguration 
of the new Brazilian president. On the floor last year he promised 
that the hearings on this resolution would not be a whitewash affair. 

I think many Members of Congress were under the impression 
when the committee started these hearings last July that we would 
have a few hearings and bury the resolution. Mr. Richards promised 
we would continue the hearings in 1956. This is the first hearing. 

Our first witness today is a colleague from the House of Repre- 
senatives. He testified last July. Recently he has been to Europe 
and visited some of the countries where this treaty is in effect. 

We will hear from Hon. Frank J. Becker, of New York. 



















STATEMENT OF HON. FRANK J. BECKER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 











Mr. Brecker. Mr. Chairman, ladies and gentlemen of the com- 
mittee, Mrs. Church, I am delighted that the committee and the 
chairman have seen fit to continue the hearings to give us further 
opportunity to testify on article VII of the Status of Forces Agreement 
of the NATO organization. 

In the first instance, I would like to say that since appearing before 
the committee last July, I believe it was in July, I determined that I 
would go to Europe and visit some of the prisons in which our young 
GI’s are imprisoned, find out from them just what the effect of their 
trials were, why they were tried, and how they were tried, and get all 
the information I possibly could. 

I can assure you that my eyes were opened, even considerably 
more than they were, and my knowledge of the effects of this agree- 
ment. 

In the very first instance, I would like to get this in the record. 
They are the two quotes from the rulings of the Chief Justice of the 
United States Supreme Court, John Marshall, when he presided as 
Chief Justice. In one of the rulings he stated: 


Service in the Armed Forces of the Republic of the United States shall not 
abrogate or nullify the constitutional rights of an American citizen. 
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We had that in the record last year. And second, referring to the 
Congressional Record of the Senate debate on this agreement, there 
is a tremendous amount of information upholding our position today 
and brings further to light more of the rulings of Chief Justice Marshall 
This one, of course, is very pertinent also: 


It is well settled that a foreign army permitted to march through a friendly 
country or to be stationed in it by permission of its government or sovereign is 
exempt from civil and criminal jurisdiction of the place. 


That was the situation all through our history until the time of this 
Status of Forces Agreement. 

Up until the signing of this agreement, that always prevailed, 
whenever a foreign country consented to the stationing of foreign 
troops within their country, or foreign troops traveling through their 
country, the troops at all times were free from the civil and criminal 
jurisdiction of the foreign country. 

I am going to make my statement extemporaneous and as brief as 
I possibly can, because I will leave for the committee the statement 
I inserted in the Record on January 5. And I might further add that 
I had, because of requests from all over the country, several thousands 
of them printed at my own expense, in order to send throughout the 
country where they were requested. 

I am running out of copies now, and I am going to have more 
printed. 

(The matter referred to is as follows:) 


VIOLATION OF THE CONSTITUTIONAL GUARANTIES OF MEMBERS OF THE ARMED 
Forces UNDER THE Status OF Forces AGREEMENT OF THE NortTH ATLANTIC 
TREATY ORGANIZATION 


Extension of Remarks of Hon. Frank J. Becker, of New York, in the House of 
Representatives, January 5, 1956 


Mr. Speaker, up to 1951 when our military personnel were sent to any foreign 
country and accused of committing a crime or a violation of a local law, they were 
subject to trial by a court-martial of their own command and were not turned 
over to foreign governments to be tried in a foreign land by foreign courts. Since 
the signing of the Status of Forces Agreement in 1951 by the United States Gov- 
ernment and its ratification by the United States Senate in 1953, whenever a 
member of the United States military personnel is accused of a crime while serving 
in a foreign country and that country requests the accused to be turned over to 
it for trial, we must abide by its request. 

One must understand that before this treaty, when a GI was accused or arrested, 
the United States military forces could determine, when requested by a foreign 
government, whether the young man should be turned over, and this would take 
place only where the man was accused of a very major crime and evidence against 
him was overwhelming. This system should be continued and the constitutional 
guaranties of American soldiers upheld. 

In order to understand this agreement fully, I am setting forth a description of 
article VII of the agreement so that one may properly understand exactly what it 
does and its purpose: 

“Article VII of the agreement prescribes the circumstances under which the 
sending or receiving States will have either exclusive or concurrent jurisdiction 
to try offenders. In those situations where both States have concurrent juris- 
diction article VII prescribes which State shall have the ‘primary’ jurisdiction. 
Exclusive jurisdiction implies that only one State has the right to try an offender, 
as in a case for example, of security offenses which are against the laws of one 
country but not of another. If an offense violates the laws of both States, both 
States may have jurisdiction. However, the State that has the right to try the 
offender in the first instance, and in this sense may be said to have the prior or 
superior right to try the offender, is deemed to be the State having the ‘primary’ 
jurisdiction. This does not imply, however, that in the ordinary case a person 





i wurmmgmmngniaine 


STATUS OF FORCES AGREEMENTS 453 


may twice be in jeopardy. Paragraph 8 of article VII expressly provides: ‘Where 
an accused has been tried in accordance with the provisions of this article by the 
authorities of one contracting party and has been acquitted, or has been convicted 
and is serving, or has served his sentence or has been pardoned, he may not be 
tried again for the same offense within the same territory by the authorities of 
another contracting party.’ This section safeguards an accused against double 
jeopardy. This, however, is subject to what may be deemed a military exception 
to double jeopardy which does not prevent the military authorities of a sending 
State from trying a member of its force for a violation of rules of discipline arising 
from an act or omission which constituted an offense for which he was tried by 
the receiving state.” 

This means that military personnel are not exempt from double jeopardy be- 
cause after their conviction in a foreign court, they may be tried and convicted 
by a court-martial held subsequent to the serving of their original sentence, 

It must be further pointed out, that members of our Diplomatic Service have 
immunity when in foreign countries. 

“Diplomatic immunity” simply means that our diplomatic officials, both of our 
embassies and our consulates, are immune from prosecution by foreign countries 
for crimes of which they may be accused. And yet these same members of our 
diplomatic corps go there by choice. They do not have to go if they do not 
want to. But our military personnel, some of whom enlist and a great majority 
of whom are drafted into the service involuntarily, are sent to foreign countries, 
not because they want to go, but simply because once they have been sworn into 
the military forces and the uniform of the United States Government is placed on 
them, they have to do exactly as they are told. They not only must do as they 
are told and ordered, but in the event of war or fighting, they must die if neces- 
sary in order to carry out the order that was given to them when they became 
members of the military forces. Therefore, it is very difficult to understand, in 
the light of this comparison alone, why the military man should be excepted, and 
certain agreements made whereby he loses the guaranties of the very Constitu- 
tion that he is supporting and willing to fight for. 

After testifying before the House Foreign Affairs Committee in July on this 
subject, I decided that since I was going to Europe on other business, I would 
make arrangements to visit a number of our military personnel who had been 
tried in foreign courts and were serving sentences in foreign prisons. 

I left New York by plane on August 5, 1955, and flew to London, England. 
Through the cooperation of the American Embassy and our military officials, 
arrangements were made for me to visit several English prisons for the purpose 
of interviewing our GI’s personally and getting their stories and reactions. 

Accompanying me was Maj. W. Charlotte from the United States Provost 
Marshal’s Department and Captain Barnes of the Judge Advocate’s Department, 
who informed me that I was the first Congressman to visit our GI’s in prison. 

My first visit was to the Wormwood Scrubs Prison, where, after discussing 
the reason for my visit with the Governor, I was permitted to interview three 
GI’s imprisoned there. They were brought in one at a time, and a guard was 
stationed in the room with us. 

I went over each case separately, the cause of the arrest, the trial, and the 
conviction, as well as the sentence. These three were serving from 1 to 3 years. 
Each one of them stated that he would have had a fairer trial before a United 
States military courtmartial. 

I spent another day with Major Charlotte and Captain Barnes on a visit to 
the Maidstone Prison in England. At this prison I interviewed four GI’s im- 
prisoned there and the story was the same. They felt that they had been “let 
down.” It was not my thought to judge the innocence or guilt of these young 
men. I do feel, that so far as the English courts were concerned, they were 
treated fairly in accordance with their system. 

I spent another day at Scotland Yard and at the Sessions Court in London 
where one of our GI’s was up for trial. However, he pleaded guilty, and after 
a very good argument by his defense counsel, he was given a light sentence, a 
fine, which was paid. 

I then went to France, and here was another highly difficult situation. In 
the French courts, and under French law, a man is presumed guilty and must 
prove his innocence. This is completely the opposite of American law. 

Here again, I interviewed young GI’s in prison. I traveled from Paris to Fon- 
tevrault Prison and interviewed two GI’s. Their stories were pathetic. I saw 
them together and talked to both at the same time, as they were convicted of 
the same crime. Both of them stated that they did not know what was going 





454 STATUS OF FORCES AGREEMENTS 


on during their arrest and at their trial. They were assigned French counsel and 
an interpreter. Everything went on in French and they could not even get the 
drift through the interpreter. They both stated that everything was not in- 
terpreted to them and the next thing they knew they were sentenced to five 
years each. These two cases have had much publicity in the United States 
papers because of the harsh sentence. I visited another young GI at the Hotel 

ieu (prison ward hospital) in Paris. He was quite satisfied and was the only 
one that I know of who was. He had not been brought to trial as yet, but will have 
been by this fall. He also intimated to me why he was satisfied to be tried by a 
French court and I am not at liberty to state his reason here. 

I have avoided mentioning any names, as I did not in any way want to hurt 
further these young Americans. The two at Fontevrault Prison also stated 
that they should have been tried by a court-martial and they would have known 
what was going on and would have felt they had a fair trial. 

The Status of Forces Treaty had not been signed in Italy as yet, I was informed 
when I visited Rome, 

After my journey abroad, I am more concerned than ever that this treaty should 
be revised—for the following reasons: 

1. All through American history, the American flag followed our soldiers 
wherever they went and was their protection. 

2. There is distinct violation of the constitutional privileges and protection 
for our military personnel under this treaty. 

3. Today, as soon as they are shipped to foreign soil, where the treaty is in 
force, our soldiers no longer have the protection of the Constitution. Why? 
Because they cannot be tried by a jury of their peers in a foreign court. They 
cannot have their own American counsel defend them. There certainly is a ‘‘hos- 
tile atmosphere.”’ By this I simply mean, without casting any reflection upon the 
integrity of any foreign people, that in many areas where our troops are stationed, 
the people do not want them there. The people do not understand why they are 
there, either, and I find little is done in these areas, intelligently, to inform the 
people why our troops are there. 

4. There is an erosion of the right of appeal. While our GI’s have the right of 
appeal, it is far different from the American judicial system and a man runs a 
real hazard by filing an appeal. Why? Because, if his appeal is lost, the higher 
court has the right to add to the sentence, and in many instances does so. For 
example: if a man is sentenced to 1 year on a charge where he could have been 
given up to 5 years, the appeals court could give him, and usually does, the balance 
of the other 4 years. I understand that this is done to prevent appealing. (Even 
in our courts-martial system, a man has an automatic review and further appeal.) 

5. There have been many citations of cases and trials of American servicemen 
in foreign countries. There also is the question of the penalties prescribed in 
certain foreign countries, either those with whom we have agreements or with 
whom we may sign these agreements in the future. Violations of the laws of these 
countries, laws that are absolutely unknown to the average American citizen, may 
bring penalties that are far beyond anything ever thought of in American juris- 
prudence. 

We must remember that we have troops serving with bases in countries such as 
Saudi Arabia and Pakistan and others. If we look into the history of these coun- 
tries, insofar as penalties for violations of civil laws are concerned, we will find 
that in many, many instances people there, instead of being sent to prison, would 
lose a hand or a foot, an arm or a leg, or even an eye for offenses which in our coun- 
try would be mere misdemeanors. Imagine what could happen if steps are taken 
to sign agreements such as this with these countries. We must also remember 
that, while this agreement ostensibly was arranged for the NATO countries and 
the United States, a similar agreement has also been signed and is in operation in 
Japan. So it is possible that agreements may be signed with these other coun- 
tries. I think you will agree with me that this must be stopped and our feelings 
made known to the President of the United States through a resolution of the 
Congress. 

There are many other arguments for revision of this treaty. It must be noted 
that for quite a number of years we have been hearing and reading about the 
demands for the protection of the civil rights of the people of the United States 
for one cause or another. Secondly, we have been hearing and reading constantly 
about citizens of the United States being called either before the courts or before 
congressional committees and using the Ist, 5th, and 14th amendments in order 
to avoid testifying or giving information. All of these protections are parts of 
the Constitution of the United States. Many of the people who are on trial or 
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being interrogated before the congressional committees use the 5th amendment 
to avoid giving information as to their own participation in the Communist cause 
to overthrow the Government of the United States by force or violence, or to 
avoid giving information as to whether they belong or ever did belong to any 
Communist front organization. All of these rights are provided for these people 
in our Constitution, even though many of them are working for the destruction 
of the very Constitution behind which they seek protection. 

Justice John Marshall, the Chief Justice of the United States Supreme Court 
(1775-1835), in the early days of the Republic, clearly ruled and defined that: 
“Service in the Armed Forces of the Republic of the United States shall not 
abrogate or nullify the constitutional rights of an American citizen.” 

What then becomes of the constitutional rights of hundreds and thousands 
of servicemen who are in foreign countries involuntarily and who are sent to 
jail by foreign courts for breaking some local laws? The Military Justice Com- 
mittee of the New York County Lawyers’ Association has been working on this 
matter since 1954. The committee has been negotiating with the Defense 
Department following the expression of the opinion by the association committee 
that the Status of Forces Agreements with the NATO countries and Japan did 
not secure to Americans in the Armed Forces the same legal rights a defendant 
would have in the United States. It was held by the committee that American 
defense personnel were not on foreign soil of their own free volition as in the 
case of a citizen traveling with a passport and that the Government should not 
sign away, even in a mutual defense pact, the rights guaranteed by the United 
States Constitution. 

With reference to the editorial of the New York Law Journal of September 22, 
1955, the committee states: 

“The Defense Department later informed the Senate Military Affairs Com- 
mittee that in the first 6 months of 1954, only 33 American servicemen were sent 
to jail by foreign courts. In the opinion of the lawyers committee, unless the 
33 receive the same standard of protection they would receive under our Consti- 
tution, it was 33 too many.” 

That is the whole point involved in the Status of Forces Agreement. It is 
immaterial how many or how few are involved. The real question is the whittling 
away of the constitutional guaranties reserved for every American citizen whether 
he be in the Armed Forces on domestic or foreign soil. 

I am convinced that the Status of Forces Agreement violates the ruling men- 
tioned above of Chief Justice John Marshall, the greatest authority on the Con- 
stitution of the United States. 

At the last session of Congress, that is, the 1st session of the 84th Congress, 
resolutions were introduced calling upon the President and State Department to 
work with any country with whom we had signed a Status of Forces Agreement 
for the purpose of eliminating it and returning to the conditions that prevailed 
through all the years up to 1951. Congress should pass a resolution calling upon 
the executive branch of our Government to nullify this Status of Forces Agree- 
ment. 

I have noted with great interest a recent report in the press that the Defense 
Department has directed our military commanders abroad to take all possible 
steps to assure fair treatment of American military personnel facing charges in 
foreign courts. The following story appeared in the New York Times of De- 
cember 6, 1955: 

“The Defense Department has laid down strict procedures to be followed by 
overseas commanders to protect to ‘the maximum extent possible’ United States 
military personnel tried in foreign courts. 

‘A new directive to all military commands says Defense Department policy 
requires that all steps be taken to assure ‘fair trial and fair treatment’ of men and 
women facing charges in foreign civil courts. 

“The directive orders overseas commanders to follow the trials closely, provide 
free counsel if necessary, check on prison conditions and protest through diplo- 
matic channels if they consider the trial or sentence unfair. 

“Under so-called Status of Forees treaties, United States servicemen overseas 
can be tried by foreign courts for crimes committed while they are off duty. In 
turn, foreign troops stationed here are subject to United States laws. 

“The new directive safeguards the interests of United States military personnel 
as specified by the Senate when it ratified the Status of Forces treaties in July, 
1953. While most of the procedures have been specified, the directive incor- 
porates them in one document.”’ 
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I have cited heretofore the very many reasons why this agreement should be 
eliminated from the NATO Treaty. The very fact that the Pentagon now is 
taking cognizance of this situation and is belatedly taking some steps to provide 
some degree of protection does not, of course, solve the problem of the violation 
of the constitutional rights of our servicemen. 

It must also be noted that whenever I have discussed this with our State 
Department people, the only answer that I have been able to get from anyone, 
anywhere, any time, is the fact that this agreement was brought about as a matter 
of necessity, and that we must realize that foreign troops serving in the United 
States or on United States territory may be tried in our civil courts for the viola- 
tion of the laws of our country. The fact remains that there are practically no 
foreign troops serving in this country. Only a few are here, for such purposes as 
special training, and I feel certain that it will be in the best interest of our coun- 
try to have these men tried by their own courts-martial and not by our civil 
courts. The few that are serving here certainly do not justify us in sacrificing 
anes rights of hundreds of thousands of young Americans serving 
abroad. 


It must be recognized that the Congress has no power to alter or change this 
agreement. However, I have introduced House Joint Resolution 438 for the 
purpose of securing the support of Congress in requesting the President to bring 
about the elimination of this Status of Forces Agreement and trust that it will 
receive favorable action in this session of Congress, 

Mr. Brecker. My first stop was in England. I visited Wormwood 
Serubbs Prison. Arrangements were made for me to interview the 
prisoners there by a Major Charlotte of the Provost Marshal’s Depart- 
ment of the United States Army, and with a Captain Barnes of the 
Judge Advocate General’s Department, United States Army, in 
England. 

hey accompanied me and sat in the room where I interviewed 
each 1 of 4 prisoners at that prison, American GI’s. 

I want to tell you very frankly that I told these young men that 
I could not in any way help them insofar as their conviction and sen- 
tence was concerned, that theirs was a closed book, but that informa- 
tion that they could give to me in order that I may present it before 
this committee would be helpful to the hundreds of thousands of other 
members of the Armed Forces who are serving in foreign countries. 

ae expressed their willingness to give what information they 
could. 

As a matter of record, I also told these young men that it is quite 
true that we always find that anyone in prison always states his 
innocence. It is rare that you find a prisoner in prison who admits 
that he was guilty of a crime. I told them that was no point of interest 
at all, that their innocence or guilt was determined by a court. 

However, I asked them, each and every one of them, in view of the 
fact that ‘‘you were arrested, accused of a crime and tried in a British 
court, do you feel content with that situation?” 

Each one of these prisoners in the presence of these Army officers 
stated that in spite of the fact that they might have received a low 
sentence in the British courts, that they felt they were let down by 
their own Government in that they had been sent to a foreign country, 
through no request of theirs, that they had been accused of a crime 
and instead of being tried by a court-martial, where they felt all of 
their rights as an American citizen would be protected, they were not 
protected in the British courts. 

Let me give you a clear illustration of what I mean by that. These 
things, ladies and gentlemen, I verified with the British Government. 
So there is no question about the veracity of these statements. 

I said, “If you were innocent, and you had counsel assigned to you 
by the British Government or you hired counsel at your own expense, 
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why didn’t you appeal the verdict?”’ And every one of them told me 
that they were advised to this effect by their counsel. 

Take one young man who was convicted of rape. Another young 
man was convicted of larceny. Another young man was convicted of 
attempted rape. Each one of them was sentenced from 1 to 3 years. 

Under the crime they were sentenced for they could have been 
sentenced from 5 to 10 years. They were told if they appealed under 
the British system of appeals, a hazard was placed against them, that 
if they lost their appeal, the higher court added on the balance of the 
sentence that was not given by the lower court. 

In other words, a man who got 1 year, the higher court could and 
usually did, increase the sentence to 5 years. If he was entitled 
under the law to 10 years, and he received a 3-year sentence by the 
lower court, he would get probably the 10 years. 

Under our system here we know that, and I believe it is true in the 
48 States, that under an appeal the higher court has no jurisdiction 
to increase the sentence. The sentence of the lower court remains, 
So that immediately, under our system of government, and of laws, 
the man loses his right of protection under the laws of the United 
States under which he would be tried under a court-martial. 

Again, you find that if he was tried by a court-martial he would 
have an automatic board of review of the trial and sentence. 

Secondly, if the board of review upheld the court-martial decision, 
he had the right of appeal before the appeals board, on which there 
are civilians as well as military men sitting. 

Then if he lost that appeal, he has the right of appeal to the Presi- 
dent of the United States. That is under the court-martial system. 
That is why each one of these men said even though he might have 
received a stiffer sentence under a court-martial he would feel his 
rights were protected under a court-martial 100 percent more than 
they would be in a British court. 

Another point that I want to make to you is this: Under our system 
of jurisprudence, and mind you I am not a lawyer, I want that under- 
stood, but I have been around the law for a great many years, bere 
we know that a defense attorney for a defendant can bring in the 
witnesses that he wants to bring in on behalf of the defendant. 

In the British court the magistrate rules as to whether or not he 
can have the witnesses. In a number of these cases witnesses were 
precluded by the magistrate from being able to testify for the defense, 
and particularly, might I say, in these rape cases. And a man accused 
of that crime certainly needs witnesses to testify on his behalf. They 
were excluded from testifying in several cases that I visited. 

I didn’t simply take the statements of these young men. I then 
went and met with Scotland Yard. Through Scotland Yard I met 
with Sir Theobald, the prosecutor of the crimes, to find out whether or 
not these statements were correct. 

I found out in every instance the statements were correct, that what 
these young men had told me was absolutely true insofar as the man- 
ner of their appeals were concerned; and insofar as the exclusion of 
witnesses on the behest of the magistrate 

Mr. Fuuron. Were they cumulative witnesses who were excluded? 
Were they just additional witnesses on points already covered, or not 
in dispute? 
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Mr. Becker. They were witnesses in the case, in the defense coun- 
oe opinion, to prove that the individual did not commit the crime 
of rape. 

Without going into details, Mr. Fulton, I think you know what is 
meant by that type of witness. Witnesses also able to testify whether 
or not the accused was present at some place other than where he was 
accused of being during the time the crime was committed. 

It was not a question of cumulative witnesses: it was the question 
of the type of witness that could testify in his defense. I want that 
clearly stated in the record. 

When I came back to this country, and just keeping on this one 
particular subject, the London Herald and the London Express 
talked with me at their request, and they themselves told me that the 
statement insofar as the appeals, hazard of appeals, was absolutely 
true. They admitted that themselves. And there are rarely appeals 
made in the British courts on criminal convictions except where a man 
has received the maximum penalty. Then of course he has nothing to 
lose. But where he has received less than the maximum sentence, he 
is placing himself in jeopardy, further jeopardy if he appeals the 
decision. 

I then visited the Maidstone prison at Canterbury. There, out of 
8 or 9 GI prisoners, I was able to interview five more at that prison. 
The others were out doing road work, so to speak, making little ones 
out of big ones on the highways. They were not in the prison at the 
time. 

I thought it was not necessary to interview every single one, nor 
would time permit. 

There I received the same identical information. Every single man 
stated that, if he could, he would rather be tried by a court-martial 
and feel that his rights were protected. 

In every single instance, in both prisons, every man said, in the 
presence of witnesses, that he felt he was let down, that he felt that 
when he joined the United States Army, or when he was drafted into 
it that at all times he would have his governmental protection behind 
him. 

Something has happened since then to wake up some of our officials, 
and particularly in the Pentagon, because you will notice just in 
December the Pentagon handed down a directive that they are now 
going to try to make arrangements to provide counsel for these men 
who are arrested and accused of crimes, to advise them, to try to 
help them through their trials when they are tried. in foreign courts. 

Although under the agreement whatever counsel is provided by 
the Pentagon or the military authorities they will have no place or 
position in the courts. 

After leaving England I went over to France. There I visited a 
prison where there was a young man in a hospital prison. I don’t 
want to go into details, because I haven’t heard the outcome of that 
case. I am waiting to hear the outcome. 

This young man was the only one who was satisfied to be tried by 
the French courts. 

His reason for it I will not state here because it would not be a 
very nice thing to say. But I know this much in relation to one 
statement he made in reference to his being willing to be tried by 
the French court, that he was glad he was going to be, I reminded 
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him of this fact: Do you know that if you are tried and you are 
acquitted yo: are going to go back to your base and there be tried by 
court-martix!, because in the occurrence of this crime in violation of 
French law, you also committed a military violation, extreme military 
violation, and you are going to be tried for that? 

That was the first time that he became aware that there was such a 
thing as double jeopardy involved; in other words, he would be tried 
for the civil crime, and when he was finished with that he must then 
go back to the military and be subject to the military law. 

He didn’t know that. Then, of course, he wasn’t quite so happy. 

Secondly, I visited another prison in France where we have a 
couple of GI’s. I know the military observer’s report. I read it, 
that the military observer who sat in merely as an observer in the 
courtroom said, ‘“They received a fair trial.”’ 

That may be fine from the purely legalistic standpoint, but here you 
have two young men, one who never finished the eighth grade in 
school. I have the school record of every one of these men. I have 
a complete form on every one of them. One of them went only about 
halfway through grammar school; the other one just about completed 
grammar school. They are being tried in a French court. They 
can’t understand the language. They have an interpreter assigned 
to them. They have a French counsel assigned to them that can’t 
speak English, and the French interpreter is supposedly interpreting 
into English. 

These two young men, and I say without any fear of contradiction, 
that when they said to me that they knew little of what was taking 
place in that court, that they had no idea of what was going on and 
the enormity of the crime for which they were being tried. 

They said also that they felt they would rather have been tried by 
a military court-martial where the trial would have been in English, 
where they would have counsel assigned to them of their choice, 
where they would be able to have all the testimony and the statements 
in a language that they could understand themselves. 

However, they were tried and they were convicted, and, of course, 
I must admit they were also guilty of the crime. That was of their 
own admission. They didn’t deny it, although they denied the 
enormity of the crime and the manner in which the evidence was 
presented. 

There is one other illustration that I want to give vou in the state- 
ment that I made in the House on January 5. I said there that my 
intention was not one of criticizing the method of operation of the 
British or the French courts. Their laws and the operation and their 
method of jurisprudence are theirs. 

I have no reason to question the integrity of their system. How- 
ever, take the London Express statement in September, in their 
own statement of a United States Army sergeant who was arrested 
driving while drunk in England. He had no accident. He injured 
no one. He was caught weaving along the road, and the police 
stopped him and he was arrested. 

In the British court he pleaded guilty of driving while drunk. 
He was fined 150 pounds. Multiply that by $2.80 and you have 
somewhere around $400. 

In the same identical court, on the same day, a British citizen, 
arrested and convicted of driving while drunk, under the same cir- 
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cumstances, as a matter of record in their own newspapers, the 
British citizen for the same crime was fined 10 pounds, or $28 for the 
same violation. 

The British newspapermen admitted that, and when asked why 
there was this difference in penalties involved, they said, ‘Well, 
American GI’s make a lot of money. British citizens do not make 
a lot of money.” 

I made the point: Would you apply the same thing to a wealthy 
Britisher, a man who had a big income and a man who had a poor 
income, a British subject; do you think the same difference would 
prevail?” 

They said, “No.” 

I just make that point to you as a matter of their own records. 
It is not a charge of mine. Their newspapers published it of their 
own free will. They couldn’t understand that either. 

As I said, I want to make this as brief as possible. I don’t want 
to prolong or drag it out. I mentioned to you about the question of 
appeals, the hazards involved. I mentioned to you the fact that 
there is an entirely different system. 

As you also know, this treaty is in effect in Japan. Our GI’s do 
not know and are not aware of the laws of Japan. Our GI’s are 
serving in many, many countries throughout the world where this 
agreement may come into effect in the future, GI’s would be subject 
to the laws of those lands. 

As was stated in the Senate exchange of debate, in Saudi Arabia, 
where a young man was convicted of theft, this was not an Ameri- 
can GI. He was not sent to jail, but he could lose a hand or an arm 
or a foot. 

If we go further with these agreements in those countries, not 
particularly that one country but other countries that have similar 
laws, our GI’s are going to be subject to that type of jurisdiction. 

That is what we do when we waive provisions of our Constitution 
for the benefit of other nations. 

There is one other thing I would like to say. I say this as a matter 
of absolute honesty. In my conversations with officials of various 
governments, I haven’t found one of them that were concerned; some 
of them were not even aware that this agreement was in effect, or 
that this was written into the NATO treaty. I didn’t find anybody 
in England who thought that this was necessary. I am not talking 
about the state department of England, or our State Department 
here, but I am talking about the officials who were involved in the 
prosecution of the laws. 

There is this to consider when this constitutional violation takes 
place. We have several hundred thousand GI’s serving in various 
countries throughout the world. You will be told, no doubi, if you 
have not already been told, that we have this agreement with these 
other countries, for this reason: 

That it works two ways, that while we have our men serving in 
other countries they are subject to their laws, by the same token 
when their troops are serving in our country, we want them subject 
to our civil laws in the event that they commit a crime. 

We have never had more foreign troops in specialized training in 
our country, from any information I received or in the Senate debate, 
than approximately 10,000. 
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At the time this agreement went into effect we had over 750,000 
American troops in various countries throughout the world. So 
we were willing to sacrifice the constitutional rights of these 750,000 
Americans all over the world, serving where they were sent, because 
we wanted the right, supposedly wanted the right to try these ten- 
thousand-and-some-odd that might be serving in the jurisdiction of 
our country. 

I say those two things do not equalize nor do two wrongs make a 
right. 

Sisener: we come to this point: In my opposition to giving away 
any of our constitutional guaranties to any American GI no matter 
where he may be, I mentioned last year that our diplomatic officials 
abroad, all of them, have immunity. They can’t be tried in the 
foreign courts. That has been a matter of right and agreement 
between countries. 

However, right here in the United States, before our congressional 
committees and before our courts, Communists, left wingers, fellow 
travelers, where they are operating to overthrow our form of govern- 
ment, yet they have the right under the Constitution to defend them- 
selves by placing themselves behind the phrase, ‘‘I refuse to answer 
under the fifth amendment,’ or “Of the fourteenth amendment,” or 
whatever it may be. 

Yet those people are working, as we know, to undermine our form 
of government; to overthrow it, if possible, to infiltrate it and destroy 
it wherever they possibly can. 

We, on the other hand, as a governmental body, become a party to 
taking those same rights away from our soldiers because they are 
sent to another country. 

The argument will be used, going back to the situation of the boys 
convicted overseas, ‘‘Well, there are only a few of them. How many 
are there?’”’ Does it make any difference? 

As the military justice committee on the New York County Lawyers 
Association, who have been working with the Defense Department for 
a long time, trying to get this thing straightened out, said in their 
article ia the Law Journal on September 22, and referring to testimony 
of the Defense Department: 

The Defense Department later informed the Senate Military Affairs Committee 
that in the first 6 months of 1954, only 33 American servicemen were sent to jail 
by foreign courts. In the opinion of the lawyers committee, unless the 33 receive 
the same standard of protection they would receive under our Constitution, it 
was 33 too many. 

In other words, it doesn’t make any difference how many there are. 
I am not a lawyer, as I said. But if it is one whose constitutional 
guaranties are violated, it is one too many. 

I think I should read this: 


The Defense Department has laid down strict procedures to be followed by 
overseas commanders to protect to the ‘maximum extent possible” United States 
military personnel tried in foreign courts. 

A new directive to all military commands says Defense Department policy 
requires that all steps be taken to assure “fair trial and fair treatment” of men and 
women facing charges in foreign civil courts. 

The directive orders overseas commanders to follow the trials closely, provide 
free counsel if necessary, check on prison conditions and protest through 
diplomatic channels if they consider the trial or sentence unfair. 
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They go on: 


The new directive safeguards the interests of United States military personnel 
as specified by the Senate when it ratified the Status of Forces treaties in July 
1953. While most of the procedures have been specified, the directive incorporates 
them in one document. 

This directive came out in December 1955, after all this turmoil has 
been brought to light. (See p. 938) 

In spite of that directive of the Defense Department, the counsel 
assigned to them will have no rights in the British or any foreign 
court. They can’t stand up and defend them; they can’t stand up 
and act as counsel for them. All they can do is advise them. 

The only way we can rectify this is to have an amendment to the 
Status of Forces Agreement whereby our men, as well as any foreign 
men, will be tried by their own military court. 

I say to you without fear of contradiction if any foreign soldier 
in our country violates our law, I will be satisfied to have him tried 
by his own military courts, because I know that they are not only 
fair but they are pretty tough on sentences. 

When you do commit a crime and are tried before a military court, 
we know you get the business if you are guilty, but you get a trial with 
your full constitutional rights and protection. 

I think I have taken enough of your time, Mr. Chairman. I 
have tried to make the points without going into detail. I will leave 
these copies of the statement I made on January 5. 

I would also commend to you, if you will find the time, and I know 
we do not have the time to read reports and material, but if you could 
take the time to read the Senate debate that took place in 1953, when 
this treaty was ratified, read the debate, I am sure today, in light of 
what we have learned, you are going to convince yourself that those 
who opposed the ratification at that time were so right. That our 
soldiers who fight and die on the battlefields of the world, the least 
we can do is to see that their rights are protected under our Con- 
stitution, just the same as we do any Communist who comes before a 
court, who is allowed to use the protection of the fifth amendment, 
or any other amendment to protect what he calls his constitutional 
rights. 

Mr. Chairman, I appreciate your kindness. 

Mr. Morean. Thank you, Mr. Becker. I am sure the members 
of the committee will want to ask you some questions. 

Mr. Becker. I will be glad to within the limits of my ability. 

Mr. Morean. How many countries did you visit in Europe; just 
the two? 

Mr. Brecker. The only two countries where the agreement is in 
effect is France and England. Italy has not to this date, to my 
knowledge, or up to a few months ago, signed the agreement as yet. 

England, France, and Japan, I believe, are the three countries. I 
didn’t get to Japan. I am not aware and have not been made aware 
by the departments of other countries where any have been tried under 
this agreement or where the agreement is in effect in other countries 
up to the present time. That is all I knew in August when I went 
over there. 

Mr. Moraan. Could you give us for the record the number of 
prisoners confined in England, the number confined in France? 
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Mr. Becker. No; I cannot do that, because at the time when I 
went over all I had was this list, which I believe was furnished to the 
committee here. At that time there were approximately, I would 
say, by the statement given to us by the Defense Department, about 
75. 

Most of them, I would say, were in Fuchu prison in Japan. 

I would like to call your attention to that case in Japan, where 
recently 4 or 6 of our GI’s were arrested. They were attacked in 
some community in Japan. You probably read it. I think Mr. Doyle 
went over on that, if I read the papers correctly. Our GI’s were the 
ones who were arrested, not the Japanese people who attacked them. 
I don’t know the outcome of that. 

Mr. Morgan. Do you think the recent interest of the Defense 
Department in furnishing counsel to prisoners has been stirred up by 
the Bow resolution? 

Mr. Becker. I certainly do. 

Mr. Furtron. Many members of the Foreign Affairs Committee 
have consistently recommended it, as well as the witnesses. 

Mr. Becker. That is right. I think that came about only through 
that. 

Mr. Moraan. Mr. Carnahan. 

Mr. CarNaAHAN. Congressman, are the greatest number of offenses 
in the United Kingdom? 

Mr. Becker. The greatest number of offenses? 

Mr. CaRNAHAN. Yes. 

Mr. Brecker. Japan has the greatest number; greater than England 
and France. 

Mr. CaRNAHAN. Japan has the greatest number? 

Mr. Brecker. Yes. On the list that was furnished, the greatest 
number here, all this page, all this page here and part of this page is 
all Fuchu prison in Japan. 

Mr. CarNaHAN. I don’t want to be misunderstood on this, and I 
certainly wouldn’t want any GI subjected to the possibility of bodily 
mutilations. Your statement on that was that they are subjected to 
that possibility. 

Are there any cases where a GI has lost a hand or a foot or sustained 
any bodily mutilation? 

Mr. Brecker. No; there are not. I tried to make myself clear. 
That is right from the Senate testimony in 1953. ‘Those things were 
pointed out at that time, that once we start signing these agreements 
with foreign countries we make them subject to their laws. Where 
we have these troops, unquestionably we can be asked to sign these 
agreements. 

Mr. CarNAHAN. The British example you gave of the drunken 
driver, the American getting a $300 fine and the Britisher getting a 
$28 fine for practically the same offense, would you say that is typical? 

Mr. Becker. I would hesitate to say that from firsthand knowledge. 
The statement I made to you is a matter of their own newspaper 
record. 

I merely took it from their own record and verified that fact. I 
couldn’t say it was typical. 

Mr. Carnanan. Did you have a feeling from the prisoners that you 
visited that they felt perhaps the penalties were lighter in the foreign 
courts than they would have been under American jurisdiction? 
65454—56—pt. 2——2 
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Mr. Becker. They admitted that. 
Mr. CarNnaHan. But still they feel they would rather be tried by 
American courts even though they are pretty well convinced that the 
penalties would be higher rather than be tried under a foreign court? 
Mr. Brecker. That is right. They felt their mere accusation in 
the civil and criminal courts there was to them tantamount to con- 
viction, whereas in a military court they felt that they would have a 
trial and treatment whereby they would have all the witnesses per- 
mitted to testify for them, and the chance of conviction would have 
been so much less. 
* Mr. CarnaHan. Would there be a possibility of having the trials 
in English even though they were held in foreign countries? 

Mr. Brecker. I don’t see how that is possible in French courts. 
All the lawyers, magistrates, and judges are French. Very few of 
them, I understand, talk English. 

Could I point this one thing out? One question is always raised, 
that if they were tried before a court-martial, how would the people 
of the foreign country know what was going on. 

Those who are connected with the military know that in the courts- 
martial that take place overseas all the foreign witnesses and their 
counsel and everybody is able to be right on hand to know just what 
is going on and how the trial is conducted and to testify practically 
the same as they would in any of the local or foreign courts. 

Mr. CarNAHAN. Wouldn’t it be possible to furnish at least simul- 
taneous translations at the time the trial is going on? 

Mr. Becker. I presume it would be possible to have that arrange- 
ment. Of course, for the foreign governments that would be an 
expensive proposition, to arrange all the equipment. 

But, then, if you consider the mentality of some of these boys, as 
I mentioned, these two in the French prison, particularly, have a 
low mentality. I could never understand bow one of them, frankly, 
got in the Army, and how they ever kept him there, when we talk 
about the high IQ rating that is used so much. I doubt very much 
whether he would be able to follow that type of translation. 

Mr. Carnawan. I will not take any more time, Mr. Chairman. 

Mr. Moraan. Mr. Chiperfield. 

Mr. CuIPpERFIELD. No questions. 

Mr. Morean. Mr. Brooks Hays. 

Mr. Hays of Arkansas. Mr. Becker, of course, you know this is an 
awfully tough problem for us, and that we are doing our best 

Mr. Becker. I appreciate that. 

Mr. Hays of Arkansas. We appreciate the help you are giving on it. 

I would like to get more specific information in pursuing it. In 
what case was the Marshall statement? 

Mr. Becker. That was the Exchange case. 

Mr. Hays of Arkansas. If you can supply that for the record. 

Mr. Becker. That was in the well-known case called the Exchange 
case. It is a matter of record. Those I took right from the Senate 
debate. 

Mr. Hays of Arkansas. Can you give us the pages in the Record 
giving the Senate debate in 1953? 

Mr. Becker. July 14, 1953, and the pages run from 9025 all the 
way through to 9084. 
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Mr. Morgan. Do you have the date and the newspaper on the 
sergeant’s case that you mentioned? 

Mr. Becker. I haven’t it right at the moment. I will furnish it 
to you. 

Mr. Hays of Arkansas. And the name of the sergeant. 

Mr. Becker. I will dig it out of here and turn it over to you. I will 
be glad to. 

(Mr. Becker subsequently submitted the following information:) 

The question of my reference to a newspaper article about an American sergeant 
arrested for drunken driving in England and subsequently found guilty and 
fined—this was published in the London Daily Express on Saturday, September 10, 
1955, under a caption ‘“‘Trial by Britons Fair, say G. I.’s.” And I quote the 
paragraph, ‘‘There was an outcry here when an American sergeant was fined 150 
pounds for drunk driving. And right underneath the newspaper report of that 
was another report about an Englishman being fined 10 pounds for the same 
offense.”’ The article does not mention the name of the sergeant nor I believe 
did I mention any name in my statement to the committee. 

Mr. Hays of Arkansas. There is some evidence that soldiers have 
been tried before the Status of Forces treaties came into existence. 
As I understand it, the purpose primarily of the negotiations and the 
treaty was to secure fairer trials and to strengthen the defense of our 
men when host countries claimed the right to try them, and that it 
doesn’t set any precedent from that standpoint. 

I raised that question with one of the other witnesses. I was a 
little surprised that there were, to your knowledge, no previous cases 
in which members of the Armed Forces were tried in foreign countries. 

Mr. Brecker. You mean, prior to this agreement? 

Mr. Hays of Arkansas. Yes;-did I understand you to say that 
prior to these treaties that no members of the American Armed 
Forces were tried by foreign courts? 

Mr. Becker. My understanding of the situation is that the Ameri- 
can military always maintained jurisdiction over their troops no 
matter where they were, whether it was in civil or criminal crimes. 

Mr. Hays of Arkansas. Was that an act of grace by the host 
country? In other words, if they asserted jurisdiction, wouldn’t 
we be helpless? Isn’t it subject to their decision? 

Mr. Brecker. Not necessarily. It has to be by consent, their 
consent and our consent. 

The question is raised right today: Why do we have troops in 
England, in France, Germany. Is it merely for the defense of the 
United States or is it for a unified defense of all the free countries? 

So, we all give and take under that situation, is that correct? 

Mr. Hays of Arkansas. I agree with you that we ought to negotiate 
hard for maximum protection, but it seems to me that if we place 
troops in other countries for our common defense, theirs and ours, 
but primarily ours, if we do that, we are forced to negotiate for 
concessions in trial procedures. 

We want to explore this for the purpose of getting every con- 
stitutional right recognized abroad that we can, and to drive as good 
a bargain as we can. 

But I have been under the impression that, in the absence of a treaty, 
we would have to accept trials of our men in courts of other countries 
as a hazard, just as we accept war hazards, or we would have to stay 
out of a given country altogether. That is the alternative, and we 
have to consider alternatives. Am I wrong on that? 
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Mr. Becker. I wouldn’t want to say the gentleman is wrong. I 
have an inflexible position, that I can see no reason why this United 
States of ours, that has a Constitution, at any time cannot serve our 
purpose in this world. in our own national defense or in the defense of 
the world, without giving up the constitutional guaranties that made 
this country the strongest nation on earth. 

I can see no reason why we couldn’t convince any foreign power that 
it was more necessary that our troops be there, both for their behalf 
as well as ours, if you want to put it that way, without having to give 
up one iota of the constitutional guaranties. 

As has been evidenced by the number that have been tried in foreign 
courts, why give it up even for 35 or 40 or 50? It is only one little 
step, that little whittling away that we yield to. 

I think you must agree there is no necessity of permitting one bit 
of our Constitution to be whittled away for the sake of having our 
troops in a foreign country, that is certainly necessary for their pro- 
tection, not only for their protection but also they derive tremendous 
income from the presence of our troops in those areas. 

I don’t think we had to yield it. 

Mr. Hays of Arkansas. I appreciate that. As you see, we are doing 
a lot of soul searching on this. But on a legal basis, the answer may 
be just that. 

When this is all concluded, we will have to decide as a national 
policy to stay out of some country that does not agree, as you say 
they should, or accept some hazards. That is a question, of course, 
that would have to be answered somewhere along the road. 

Right now we want all the light we can get on the question: Are 
we in a position to claim constitutional rights regardless of the con- 
cessions that the host country makes? 

It seems to me it is still a matter of negotiation. Whether our 
negotiators have failed to drive a good bargain is something that we 
will have to determine on the record. Thank you, Mr. Chairman. 

Mr. Brecker. I would like to say that Sir Theobald, the Chief 
Prosecutor of England, said to me, ‘‘Clearly, if I was in your position 
I would feel the same way.” 

Mr. Moraan. Mr. Merrow. 

Mr. Merrow. Thank you, Mr. Chairman. The questions I had 
in mind have been answered, but I want to commend Congressman 
Becker on the very clear and informative statement that he has given 
to the committee. It will be of great help in helping us solve the 
problem. 

Mr. Becker. Thank you. 

Mr. Carnawan. I would like to ask this question: Wherever our 
forces are throughout the world now, are they in better position as a 
result of the Status of Forces Agreement or are they in worse position? 

I am not defending the agreement. Probably they are not all they 
should be. 

Mr. Becker. I don’t know just how to answer that question, 
except in this way, that where the agreements are in effect today, the 
whole reason for the resolution is the fact that we firmly believe that 
the American soldiers’ constitutional rights are being violated in those 
three countries. 

Mr. CarnauwAn. Are they being violated to a greater degree by 
the treaties or are they being violated perhaps to a lesser degree as a 
result of the treaties? 
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Mr. Becker. Well, if you didn’t have the treaty, they wouldn’t 
be violated at all. There wouldn’t be any question of violation of their 
constitutional right. It is only through the treaty that we believe their 
constitutional rights are violated. 

Mr. CarNaHAN. You mean, in the absence of the treaty no one for 
any crime abroad, if he was in the armed services, could be tried in a 
foreign court? 

Mr. Becker. I don’t mean that. What we contend is that which 
has always taken place through history, that the American soldier 
wherever he may be in a foreign country is distinctly under the 
jurisdiction of the military command. That has always been the case 
all through history until this agreement was signed. 

Mr. CarnaHAN. But they were arrested and tried in foreign courts 
throughout history. 

Mr. Becker. I don’t have any case on that. 

Mr. Sevpen. Last year when we had hearings on the Status of 
Forces agreements, I referred to a particular case that took place in 
Italy (this reference can be found on p. 277 of those hearings). In 
this case a Navy man killed an Italian smuggler while he was on sentry 
duty. He was tried by the Italian courts, convicted and sentenced. 
All United States diplomatic efforts to have court action dropped 
were unsuccessful. At that time the treaty was not in effect in Ltaly. 
That case is in line, I think, Mr. Carnahan, with the question that you 
raised. 

Mr. CarnaHAN. That is right. 

Mr. Moraan. Mr. Hays of Ohio. 

Mr. Hays of Ohio. I would just like to comment that there have 
been dozens of cases where people have been tried where this Status 
of Forces thing is not in effect. It has happened down through the 
years. 

Mr. Becker, some people who testified before us have advocated 
that we should extend this protection, they call it protection, or 
whatever you like to call it, that a soldier should only be tried by 
court martial, even to men who are on leave. Do you go that far? 

Mr. Brecker. No, I think this: When you say, “men who are on 
leave,’ that would have to be defined, also, on furlough, where they 
travel from one country to another, and things of that nature. 

I am concerned merely with this: When they are on leave or go 
on furlough and travel from one country to another, I would say that 
they are more or less in the situation of a citizen traveling on a vaca- 
tion, or something of that nature. 

This concerns mostly the men who are stationed in certain countries 
and within the jurisdiction of that country. I think we have discussed 
that before. 

Mr. Hays of Ohio. One other question as to your testimony, the 
testimony about the soldier who was in double jeopardy in France. 
Actually, he would be tried in France for one thing and tried by a 
court martial for another crime? 

Mr. Becker. Yes. 

Mr. Hays of Ohio. Technically, he isn’t in double jeopardy because 
he committed two crimes. 

Mr. Becker. I said in explaining that the soldier didn’t know he 
would be tried in a French court. Whatever happened there, his 
whole case would be finished. 
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Mr. Hays of Ohio. If we are thinking about the same case, he 
thought he would be tried in a French court for the deaths that 
resulted from the accident and that would end it, and that the Army 
wouldn’t court martial him for stealing the vehicle in the first instance? 

Mr. Becker. That is correct. 

Mr. Hays of Ohio. One other thing, and this is a question that 
you probably can’t give a definite answer to. You said that some of 
these boys that you talked to, one of them in particular, said that he 
felt like he was let down. I am just wondering, in all fairness, if you 
talked to a hundred of them if you wouldn’t find the great majority 
of them would feel they were let down. Even if you have gone to 
the State penitentiary, as I have, I have never found a fellow who 
felt yet that he was due what he had coming to him, and they all 
feel let down a little. 

Mr. Brecker. I made that statement. What I said was simply 
this: I know it is an honest statement, that they felt that they would 
receive a fairer trial before a military court-martial than they would 
in the British courts or in the French courts, in that they would have 
the rights of their own counsel, that they would have the rights of the 
witnesses necessary for their defense which they did not have in the 
other courts, that they had the full right of appeal under the military 
court that they do not have in the foreign courts. The hazards are too 
— to appeal. That is what I meant by that. I tried to make that 
clear. 

Mr. Morean. Mr. Fulton. 

Mr. Fuiron. We are certainly glad to have this first-hand infor- 
mation from Congressman Becker. It shows what good work con- 
gressmen can do when they are interested in a subject and go abroad 
to get the information by personal observation and come back and 
return it to the proper committees of Congress. 

May I have a question or two as to the basis of some of your view- 
points? On page 373 of the previous testimony, I had been asking 
questions, and | had brought up the point that you had raised about 
this United States constitutional question. That is this: If the rights 
of these individuals in the United States military forces are based 
on the United States Constitution, why then, of course, they should 
be given to every United States citizen at home and abroad. 

Therefore, my question is, Should the Congress or this committee 
extend these rights that you speak of to every American citizen abroad 
as well as the military? 

Mr. Brecker. No. That is very simple, Mr. Fulton, because even 
our diplomatic officials go because they want to go, they don’t have 
to go. If any man is sent to the Embassy in France or Pakistan or 
India, he doesn’t have to go. He can refuse to go. 

A tourist who wants to go abroad goes of his own choice and free 


Mr. Futron. If these are constitutional rights, then whether the 
individuals go voluntarily or involuntarily, the constitutional rights 
would follow the American citizen. When the United States has up 
to several million tourists and business people abroad in a year or so, 
plus United States citizens living abroad, shouldn’t we likewise protect 
them? For example, these may be young ladies from school, or young 
gentlemen abroad the first time that are not experienced with foreign 
customs and foreign laws. 
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Mr. Becker. I think the question, Mr. Fulton, is farfetched, in 
that anybody who does a thing in a voluntary manner, of their own 
free will, and they go to these countries and violate the laws, they 
are going on their own. But a man who is drafted into the military 
service, you put the uniform on him, you put a gun on his shoulder, 
he takes an oath to defend his country and die for it if necessary, you 
put him on a ship against his will, you send him to a foreign country 
and you say, ‘This is where you aré going to serve and you have to 
do what we say.’’ You have an entirely different case there than the 
citizen who goes of his own free will and does what he wants. 

Mr. Fuuron. We are trying to get the limits of what the Govern- 
ment can or should do, not how little but how much. If, therefore, 
I was to use your argument, possibly I would have to exclude civilian 
components of the Defense Department with the Armed Services, who 
go voluntarily, working for the Department of Defense in their civilian 
jobs abroad on the same basis that the servicemen go. 

Secondly, would we possibly have to exclude the dependents of 
civilian components as well as the dependents of the servicemen, 
which I would not like to do. If we took your cut-off point for pro- 
tection, the basis of the volunteer going into the jurisdiction of the 
foreign country, I wonder whether the voluntary legal action of any 
American. citizen should exclude him from the protection of his con- 
stitutional rights under the United States Constitution? 

Mr. Becker. I can’t see where there is any point of wonder in it 
at all, as far as I am concerned. Please believe me so that we have 
one thing straight, I am only interested in the Constitution. I have 
just the same interests you have in it. I don’t want to see any part 
of it whittled away. 

The dependent who goes, goes of his own free will. But here you 
are making a soldier go to another country. You even draft him into 
the service whether he wants to go or not. Then when you send him 
over, he is the only one who has his constitutional rights lost, because 
he didn’t go there of his own free will. Youmakehimgo. Itisnota 
question of his having committed a crime. The question starts the 
moment he is accused of a crime. That is where the difference starts 
in the constitutional guaranties. 

Mr. Futron. The point had been raised here previously as to the 
three Marines in Japan whose rights were in question. I had asked 
the Department of Defense for a statement on that case, and they 
said they would rather hold up until the case is finally decided. May 
I renew that request at this time for this information as I certainly 
want these United States marines to have every protection of their 
rights in the foreign jurisdiction. (See p. 934.) 

Next, the committee, many of us, not just myself, had raised the 
point of adequate representation by counsel of our United States 
servicemen abroad. I said on page 335: 

Why in some instances do the United States forces have people attending the 


irial of United States servicemen abroad representing the United States forces 
when they are not learned in the law? 


* * x * . * o 


Isn’t it possible to have a JAG officer go to whatever station it is necessary, to 
represent the young man in the United States forces abroad while he is under 
attack in a court where he can’t even speak the language? 

* ’ * * * ¥ * 
I think a representative of the United States forces learned in the law should 


be supplied in every case of a misdemeanor, or felony, where trial is held of a 
United States serviceman in a foreign court. 
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And Mr. Leigh then said, ‘‘We will undertake to get that.” 

So that our committee, just as you have, has been trying to work 
out these matters as far as we could in order to get adequate representa- 
tion, counsel, necessary bond expenses, and protections of that type, 
to be supplied and give the United States serviceman abroad every 
protection we can, beginning right now. 
= want to thank the gentleman for his statement and yield to Mr. 

ays. 

Mr. Morean. Your time has expired. We will give you 1 minute. 

Mr. Hays of Ohio. I would like to go further with your cutoff 
and say that I wonder if that would apply to all these dozens of soldiers 
who are all the time writing my office and asking to get transferred 
overseas. 

Mr. Moraan. Mr. Selden. 

Mr. Sevpen. In your visit to England and France, did you find 
any instances where our military authorities did not maintain juris- 
diction in line of duty cases? 

Mr. Becker. In line of duty, actually on duty? 

Mr. Seven. Yes. 

Mr. Becker. The question never came up. 

Mr. Se.pen. Then, can I presume that the men with whom you 
talked were off duty when the crimes for which they were convicted 
were committed? 

Mr. Becker. They left to go into the villages in the evening, or 
something of that nature, or right around the camp somewheres. 

Mr. Sexpen. I was interested in that point because last year when 
statements were made before this committee favoring the Status of 
Forces agreements, the point was stressed that we have maintained 
jurisdiction in all line-of-duty cases under the Status of Forces agree- 
ment. 

Mr. Becker. I haven’t known of any other case. 

Mr. Morean. Mr. LeCompte. 

Mr. LeComprs. Thank you. You have made a splendid statement. 
The hour is growing late. I am going to pass, for the benefit of some 
of the others. 

Mr. Morgan. Mr. Pilcher. 

Mr. Piicuer. No questions. 

Mr. Morean. Mr. Radwan. 

Mr. Rapwan. Mr. Becker, I know you made a point of emphasizing 
here that you are not a lawyer, but that does not detract from the 
presentation that you made here today, either as a witness or some of 
the conclusions that you argue. 

You are aware of the fact, of course, that in Italy other men have 
been tried and convicted other than the one case related by the 
gentleman from Alabama? 

Mr. Becker. I have not heard of other cases. 

Mr. Rapwan. To help you there, there have been. Of course, you 
are also aware of the fact that they have not ratified the Status of 
Forces agreement, as of the time you were there? 

Mr. Becker. That is right. 

Mr. Rapwan. Then it is clear that a foreign country can try an 
American soldier regardless or notwithstanding any agreement such 
as the Status of Forces agreement? 
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Mr. Becker. I may say this: Once the foreign authorities, police 
authorities arrest somebody, they can do anything they want with 
them, unless our diplomatic or military force can prevail upon them 
as to our constitutional rights, that they can go ahead and try them. 
In other words, we would have to start a war against them to get a 
release. So I imagine that is why that comes about. 

Mr. Rapwan. Were you also aware of the fact, Mr. Becker, that 
the Italian Government was reluctant to ratify the Status of Forces 
agreement because they felt that they were giving up some 
sovereignty? 

Mr. Becker. I am glad thet you brought that out. I didn’t 
mention that, but that is a fact. They don’t want to sign it because 
they give up their sovereign rights in doing so. 

Mr. Rapwan. You also realize that whether it is England or 
whether it is France, England wants our troops there, we want our 
troops there, and you realize that we do have a problem to work out 
over here, and each side will have to give up something in order that 
we can have our troops over in England; are you aware of that fact? 

Mr. Becker. I am quite aware of that, but I cannot see by the 
widest stretch of my imagination where we have to give up our con- 
stitutional guaranties in order to bring these things about. That is 
the very thing that I discussed with people of those countries. 

I have letters from friends of mine in those countries and they say 
they feel the same as we feel. 

Mr. Rapwan. I want to make that very clear, because notwith- 
standing anything that our Defense Department may do in the 
fur nishing of French counsel or English counsel in the English court, 
you still feel that our boys should not be tried in a foreign court 
under any circumstances? 

Mr. Brecker. That is right. 

Mr. Rapwan. That is your stand pat position? 

Mr. Becker. That is right, except under the one proviso, where 
they are travelling on furloughs all over the place. That is a differ- 
ent situation. I am talking about where they are in one state, 
in one country, where they are in the jurisdiction, where they are off 
the base every night of the week, Saturdays and Sundays, in the even- 
ings, where they are billeted in many communities and not in a camp 
itself. They are living actually in the communities. 

Mr. Rapwan. If you are going to extend or permit this foreign 
government to have jurisdiction within their own boundaries on 
furloughs, wouldn’t you then go on and say that it should also apply 
to 3-day passes? 

Mr. Becker. Not necessarily, no. Ninety percent of these cases 
are not on any passes at all. It is where most of them are off the 
base for a few hours in the evening, where they are billeted in com- 
munities, not living on a base. There is not a question of any pass 
being issued. 

Mr. Rapwan. In most of these cases where there is a base, even 
if they leave for 3 hours, they still have to have a pass, don’t they? 

Mr. Becker. I couldn’t say. The military would have to answer 
that. 

Mr. Rapwan. I think it isso. I am not positive about that either. 
I think they have to have a pass. I am wondering if the situation 
got to be such where each country refused to give in, that the net 
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result would be that these boys would be confined to the base at all 
times. 


Mr. Brecker. I have an idea these countries wouldn’t refuse to 
give in to this. 

Mr. Rapwan. That is all, Mr. Chairman. 

Mr. Morgan. I just want to tell the committee that Italy has 
ratified the agreement on December 22, 1955, and it became effective 
30 days later, on January 22 of this year. 

Mr. Brecker. I had not heard that. 

Mr. Morean. Mr. Williams. 

Mr. Wiuuiams. Thank you, Mr. Chairman. Mr. Becker, I wanted 
to examine the resolution here for just a moment and look at the 
action that this resolution would demand of the President. 

I see in the first paragraph it says that the President shall forthwith 
address the North Atlantic Council with a request for revision, and 
a second paragraph, paragraph (b), the President shall denounce 
such agreement. 

I wonder if the President has made any statements personally on 
the Status of Forces agreements? Do you know of any? 

Mr. Brecker. Not to my knowledge. I think you are using the 
word “denounce” in its harshest terms. 

Mr. Wittrams. It is a harsh word. 

Mr. Becker. Meaning we are opposed to it, we wanted out, any 
term, and the word, “denounce,” seemed to be the only one. You 
get up and denounce somebody, denounce something in harsh terms, 
and it is not meant that way. 

_ Mr. Wits. It is clear that this is a direction to the President; 
it isn’t a request that he do something. 

Mr. Becker. That, I believe, is correct. It would be the sense of 
Congress that would be the direction. 

Mr. Witu1aMs. I know you feel it is necessary to preserve certain 
constitutional rights that this resolution be passed. The President 
has certain constitutional rights, it seems to me. Article 2, section 2, 
clearly says that the President shall have power, by and with the 
advice of the Senate, to make treaties. Isn’t this encroaching to the 
point where it is taking from him his power to make treaties? 

Mr. Becker. Not at all, because we here in passing this resolution, 
are merely stating the consensus of the desires of this Congress repre- 
senting the people, that would like this agreement changed and 
bring it in line with the Constitution of the United States and its 
guaranties. 

It doesn’t encroach one iota upon the Presidential prerogatives or 
the right of the Senate to ratify treaties. 

Mr. WrttraMs. It reads to me that it is a direction from Congress 
that the President do something, not a request nor a consent resolution. 
That is the way it appears to me. I wanted to ask just one further 
thing. 

Mr. Brooks Hays has spoken of the alternatives that we might 
eventually face. Right now we are about to begin negotiations for 
the renewal of a lease of a very important base in Saudi Arabia. 
We have agreements, similar to the Status of Forces agreement, with 
Saudi Arabia, don’t we? E 

Mr. Becker. The next one that came in line was Italy, which was 
just signed. I think that makes about the fourth. I am only speaking 
from the knowledge that I had going back to last August. 
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Mr. Wiuurams. There are agreements outside of NATO with 
other specific countries, aren’t there? 

Mr. Becker. I think I just read in the papers here last week that 
the United States has an agreement with French Morocco, or one of 
the countries there. 

Mr. WituramMs. And we do with Saudi Arabia, don’t we? 

Mr. Futron. I can answer that, yes, we do. 

Mr. Wiuuiams. I wanted to ask if we are ultimately faced with 
alternatives, if it got to the point where we had to make our choice, 
maintain the agreement as it is now with Saudi Arabia, or leave Saudi 
Arabia and give up that strategic base, the air base that is right there 
on the bridge of three continents, which would you have us do? 

Mr. Becker. I don’t think that is a question I am here to answer, 
Mr. Williams, from a matter of opinion. The fact remains, taking 
this instance of Italy signing this agreement just now, December, four 
or five years after the agreement was proposed—Dr. Morgan has 
shown me that Saudi Arabia is one. I don’t know the provisions of 
these agreements. 

I very frankly say to you in simple honesty that I don’t think the 
United States should enter into an agreement with any country, no 
matter what it might be, when it violates the Constitution of the 
United States. I do not think that is necessary, nor do I think it is 
right. Why have we a Constitution, if by these agreements we elimi- 
nate these guaranties? You will admit, Mr. Williams, that when this 
agreement was entered into, you didn’ t know—I am saying “‘you” I 
am speaking generally of the American people—had no idea that there 
was any violation of constitutional guaranties. 

Parents whose sons have gone abroad certainly didn’t know in 1951 
when their sons were going to Korea. It was only when the debates 
started in 1953, and even then there was not too much general knowl- 
edge of it. I don’t think there is any place in this world where we 
can’t serve our purpose, and as Great Britain does in every single 
instance, and I hold nothing against them for it, as Churchill said, 
he will never be a party to the liquidation of the British Empire. 
And by the same token, I hold with him that he is right. I don’t 
see why I should be a party to liquidating the Constitution of the 
United States. 

Mr. Wiuiams. I think Churchill’s position changed somewhat. 

Mr. Becker. It may be changed, but it always changes in the 
best interests of Great Britain, and I admire him for that. 

Mr. Wiuurams. There are many who feel that individuals who go 
abroad do not carry with them their constitutional guaranties, that 
our constitutional rights and guaranties are only operative here where 
we have jurisdiction and power in this country. 

Mr. Morean. Mrs. Church. 

Mrs. Cuurcu. Mr. Becker, I want to congratulate you on the 
temper of your statement and also on its quality; and particularly I 
congratulate you on your conviction. 

Involved here is a constitutional right that should not be taken 
away from an American boy who is forced against his will to go into 
a foreign land. I wanted to make two points, of which you probably 
are aware. Unless the situation has changed within the last 6 weeks, 
we have no such agreement, as is under discussion, with Greece, and 
we maintain our jurisdiction over men so placed in that country. 
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The Greeks were complaining last fall about it, because they claimed 
that they have been placed in a poor position in comparison with 
those other countries who have the unique position of taking our 


boys 

Mr. Fuuton. As a matter of information, may I interrupt to say 
the United States definitely has an agreement with Greece. 

Mrs. Cuurcu. I discussed this in Athens with the military there. 

Mr. Futron. On page 159 of the hearings, Greece is listed as one 
of the countries that we have an agreement with. 

Mrs. Cuurcna. Mr. Fulton, I am still willing to have evidence 
presented against what I am saying, but I would like to report what 
I was told. It was true for many years that the troops in Greece 
were not under such provision because the understanding was that 
United States jurisdiction would be maintained. It was one of the 
Greek members of the Cabinet that took it up with me, last fall, 
his feeling that they were being differentiated against. 

You would be interested, Mr. Becker, in going into the story of 
how ARAMCO in Saudi Arabia handles a similar problem with its 
employees. We raised the question in committee last year of the 
loss of hand for theft. We were then told there were some provisions 
by which that commercial company maintains jurisdiction over its 
employees when they get into trouble. When I was in the Middle 
East, not Saudi Arabia, I talked with one of the high officials of 
ARAMCO, who assured me, which I had not known before, that 
their main objection was not to the severe penalty of a hand for a 
theft but rather to the custom in the Saudi Arabian jails of a severe 
lashing which went with almost every offense; and the arrangement 
of ARAMCO with the Saudi-Arabian Government, as I was told by 
him, is that once an employee of ARAMCO gets into trouble, the 
company is immediately notified, the employee is returned and kept 
under a certain kind of detention on company grounds until the 
first plane can carry him out of the country. 

I asked him how and why such arrangement was made. The 
answer was we couldn’t get Americans to come here and work for 
our company if they were to be subjected to Arabian forms of 
punishment. 

My contention is that we have no right to draft American boys 
and take them without safeguards into a new country to which a 
commercial company will not send their employees without some 
form of protection. 

Mr. Morean. I want to tell the committee that the automatic 
roll call is on the gasoline bill. We have only two more members, 
and we can finish shortly. Mr. Adair. 

Mr. Aparr. I have several questions I would like to put. I wonder 
if we don’t finish, if the witness could come back tomorrow. 

Mr. Morean. I think we have time to finish. Go right ahead. 

Mr. Apair. Mr. Becker, while you were in England and France, 
did you have occasion to visit the jails in which the boys were 
incarcerated? 

Mr. Becker. Yes. 

Mr. Aparr. Did you have occasion to examine into the quality and 
quantity of food they were served? 

Mr. Becker. I had opportunity to, but I want to say that in the 
interviewing of the prisoners, the only opportunity I had to question 
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them, you must 1emember the prisoners had a prison guard stationed 
in the room with us when we were asking these questions, and anything 
relative to the prison they were reluctant, naturally, to answer. 

Mr. Aparr. In other words, you don’t feel that they were talking 
very freely on those points, the points of prison discipline? 

Mr. Becker. That is right. Whether they had anything on their 
minds or not, I don’t know. None of them complained, but I don’t 
suppose they would before a prison guard. 

Mr. Aparr. You didn’t have an opportunity to get into the kitchens? 

Mr. Becker. No, I did not. 

Mr. Aparr. Did you explore with these young men the matter of 
the cost of their legal defense? 

Mr. Brecker. Yes. I discussed that. 

Mr. Aparr. Had they defrayed those costs out of their own pocket? 

Mr. Becker. Some had out of their pockets and some had counsel 
assigned by the courts. 

Mr. Aparr. The reason for that question is this: In Japan we found 
that that was a very heavy burden upon American soldiers who were 
required to pay the cost of the defense out of their own pocket, and 
then felt that their legal defense was quite inadequate. Did you have 
any such conclusion in your investigation? 

Mr. Becker. No. I did not. I tried to be honest and fair ina all 
my answers here and the statements I made. I didn’t come across 
that, no. 

Mr. Aparr. You did find that there was a language difficulty in 
France? 

Mr. Brecker. In France, very much so. 

Mr. Aparr. The question has been directed to you about whether 
or not, in your opinion, it was necessary to have these Status of Forces 
agreements to protect our men. I would like to invite again not 
only your attention but the attention of the committee to a thing of 
which you are aware, on which you commented. At the bottom of 
page 3 of our hearings, there is a quotation from the Manual of Courts 
Martial which says: 

Under international law, jurisdiction over members of the Armed Forces of the 
United States or other sovereign who commit offenses in the territory of a friendly 
foreign state in which the visiting Armed Force is by consent quartered or in 
passage remains in the visiting sovereign. 

Isn’t that what you have just been saying? 

Mr. Becker. Yes. That is taken almost from the words of Chief 
Justice John Marshall’s ruling when he was Chief Justice of the 
Supreme Court. 

Mr. Aparr. Your point is if that is the attitude of the Defense 
Department and our Government as set forth in the Manual of 
Courts Martial, we should follow it consistently? 

Mr. Becker. Yes. 

Mr. Aparr. May I congratulate you upon that point. 

Mr. Morean. Thank you, Mr. Becker. For the record, I want 
to say that Mr. Becker paid his own expenses to make this exhaustive 
study, and I think he is to be congratulated. 

Mr. Becker. I told you that off the record. 

_ Mr. Morean. The committee will stand adjourned until ten-thirty 
in the morning. 

(Whereupon, at 12:10 p. m., the committee adjourned.) 
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(The following resolution has been submitted for inclusion in the 


record :) 
Lone IsLaAND GENERAL ASSEMBLY, 
Fourta Decree Knicuts or CoLuMBUs, 
Brooklyn, N. Y., December 9, 1958. 
Hon. James P. RicHarps, 
Chairman, Committee on Foreign Affairs, 
House Office Building, Washington, D. C. 

Dear Mr. CuHarrMan: The following resolution was unanimously adopted by 
the members of the Knights of Columbus, Long Island General Assembly, Fourth 
Degree (Patriotic) of Brooklyn, N.Y., at their regular meeting on November 26, 
1955: 

‘‘Whereas House Joint Resolution 309 has been introduced in the Congress by 
the Honorable Frank T. Bow of Ohio, to provide for the revision of the Status of 
Forces agreement and certain other treaties and international agreements, or the 
withdrawal of the United States from such treaties and agreements, so that foreign 
countries will not have criminal jurisdiction over American Armed Forces per- 
sonnel stationed within their boundaries; Now, therefore, be it 

“‘ Resolved, That the Long Island General Assembly, Fourth Degree (Patriotic), 
Knights of Columbus, Brooklyn, N. Y., express their support of House Joint 
Resolution 309; the objective of which is to restore the protection of our Federal 
Constitution to the fundamental rights of United States citizens serving abroad 
as members of our Armed Forces, who, when being accused of crime, are now denied 
the right to be tried for their alleged offenses before tribunals established by the 
laws of the United States; and we therefore petition the Congress to rectify the 
present unjust discrimination against our Armed Forces personnel, which has 
been caused by treaty and international agreement.” 

We hope that the committee will make an early and favorable report on House 
Joint Resolution 309. 

We respectfully request that this communication be made a part of the record 
of the hearings of the committee. 

Sincerely yours, 
Mruton G. Minertey, Faithful Navigator 
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WEDNESDAY, FEBRUARY 1, 1956 


House or REPRESENTATIVES, 
CoMMITTEE ON ForEIGN AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to call, in room G-—3, United States 
Capitol, at 10:54 a. m., the Honorable A. S. J. Carnahan (acting chair- 
man), presiding. 

Mr. CARNAHAN. The committee will come to order. We are in 
open session to continue hearings on House Joint Resolution 309, the 
Status of Forces Agreement. 

We have with us this morning Mr. Urban A. Lavery, attorney, 
of Chicago, Il. 

Mr. Lavery, if you have a prepared statement, you may present it 
or if you just want to talk to us, you may, as you prefer. 


STATEMENT OF URBAN A. LAVERY, ATTORNEY, CHICAGO, ILL. 


Mr. Lavery. Mr. Chairman, I have no prepared statement. 
I appreciate very much the privilege of being here. I have given to 
the clerk a copy of the complaint which I filed in the United States 
district court here in Washington on the 12th of January, a case which 
has attracted some attention. 

It is the suit of Alan C. May, a soldier in Japan, and three other 
soldiers, versus the Secretary of Defense and the Secretary of the 
Army. 

(The document referred to is as follows:) 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


No. — 


Alan C. May, Private, U. S. A., Walter R. McKenzie, Corporal, U. S. A., Kenneth 
J. Reynolds, Private, U. S. A., Jesse Nordyke, Private, U. S. A., Plaintiffs, vs. 
Hon. Charles E. Wilson, Secretary of Defense of the United States, and Hon. 
Wilbur M. Brucker, Secretary of the Army of the United States, Defendants 


CoMPLAINT FOR DECLARATORY JUDGMENT AND OTHER RELIEF 


Come now the above-named Plaintiffs Alan C. May, Private, U. S. A., Walter 
R. McKenzie, Corporal, U. 8. A., Kenneth J. Reynolds, Private, U. S. A., and 
Jesse Nordyke, Private, U. S. A., (each of whom is a soldier in the Army of the 
United States serving in Japan), by their Attorneys, Urban A. Lavery, of Chicago, 
Ill., and William P. MacCracken, Jr., of Washington, D. C., and respectfully 
allege, and show unto the court as follows: 
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Part I. As To NATURE OF THE AcTION, JURISDICTION, Etc. 
NATURE OF ACTION 


1. This is a civil action seeking a Declaration of the Constitutional rights of 
the above-named Plaintiffs (and also of all the other members of the Armed 
Forces of the United States serving in Japan who are similarly situated), as 
authorized and permitted by the applicable statutes for that purpose hereinafter 
cited. Under the provisions of those statutes no sum or value of the matter in 
controversy is required to be stated in this Complaint. 


JURISDICTIONAL STATUTES 


2. This Court has original jurisdiction in the premises, and these Plaintiffs 
have a right to bring this action, under each of the following Acts of Congress: 
(a) The Declaratory Judgment Act of the United States the applicable 
provisions of that statute being set out in the margin for the convenience of 

the Court.! 

(b) The Administrative Procedure Act of the United States of 1946, and 
particularly the provisions thereof concerned with ‘Judicial Review of 
Agency action,” the applicable provisions of that statute likewise being 
set out hereafter in the margin of this Complaint at pages 19 and 20, for 
the convenience of the Court. 


JURISDICTIONAL FACTS AS TO PLAINTIFFS 


3. The jurisdictional facts as to the Plaintiffs and each of them which give 
them the right to bring this action are as follows: 

(a) The Plaintiffs, and each of them, are native born adult citizens of the 
United States, who have been drafted into the Army and have been involun- 
tarily sent to Japan where they are now serving as soldiers in the Armed 
Forces. 

(b) The Plaintiffs, and each of them, are currently being compelled invol- 
untarily, by the Defendants above named (acting through certain subordi- 
nate Officers of the Army who in turn are under the control and direction 
of the Defendants) to appear before and stand trial before the Criminal 
Courts of Japan, in the City of Maebashi, for alleged violations of the 
domestic Laws of Japan, in violation of the rights and privileges of the 
Plaintiffs, as citizens of the United States, as guaranteed to them by the 
Constitution and Laws of the United States, all as hereinafter more particu- 
larly charged and set forth, 


JURISDICTIONAL FACTS AS TO DEFENDANTS, ETC, 


4. The Defendant Charles E. Wilson is now the duly appointed and acting 
Secretary of Defense, and he derives his power and duties solely from and under 
the Acts of Congress thereunto enacted; and by virtue thereof the said Defendant 
is the principal Assistant to the President of the United States in all matters where 
the President acts under the Constitution as ‘‘Commander in Chief of the Army 
and Navy of the United States.” By reason of the powers and duties thus granted 
to and imposed upon the said Defendant, he is the highest statutory Officer of the 
United States actually exercising authority and command over the persons and 
bodies of the Plaintiffs, and each of them, as members of the Armed Forces of the 
United States.? 


1 The nrovisions of the Declaratory Judgment Act (Title 28 U.S. C. A. Secs. 2201, 2202) read as follows: 
“Chapter 151—Declaratory Judgments 


“Sec. 2201. Creation of remedy 


“In a case of actual controversy within its jurisdiction, except with respect to Federal taxes, any 
court of the United States upon the filing of an appropriate pleading, may declare the rights and other 
legal relations of any interested party seeking such declaration, whether or not further relief is or could 
be sought. Any such declaration shall have the force and effect of a final judgment or decree and shall 
be reviewable as such.”’ 


“See. 2202. Further Relief 


“Further necessary or proper relief based on a declaratory judgment or decree may be granted, after 
en notice and hearing, against any adverse party whose rights have been determined by such 
udgment.”’ 
2 In the official ‘‘United States Government Organization Manual” 1954-55 edition the powers and duties 
of the Secretary of Defense are in part stated as follows: 
“The eeye y of Defense is the principal assistant to tle President in al] matters relating to the 
Department cf Defense. Under the direction of the President, and subject to the provisions of the 


National Security Act of 1947, as amended, and Reorganization Plan 6 of 1953, the Secretary exercises 


direction, authority, and control over the Department of Defense.” *,* * 
“Approved, C. E. Wilson.” 


: emer 
snd nonin i "Si a SN 


Th 
retar} 
he lik 


gress 
and i 
of th 
and | 
the I 

An 
exem 
by tl 


~ 


5. 
plair 
tion 

Bruc 


an 
tio 
ree 


na 
Ci 
ou 
on 
ciN 
alt 
ph 
cil 
an 
Pe 
ea 
la 


ag 


of 





is of 
med 


ifter 
r in 


tiffs 
eSs: 
able 
e of 


and 
) of 
sing 

for 


rive 


the 
un- 
ned 


vol- 
rdi- 
ion 
nal 
the 
the 
the 
cu- 


WSs: 


any 
her 
uld 
hall 


fter 
ich 


les 
the 


the 
ses 


lil alten nas ahaa tinea ni 


CST Foi Ne RN ll tte hans a ee ee 


STATUS OF FORCES AGREEMENTS 479 


The Defendant Wilbur M. Brucker is now the duly appointed and acting Seec- 
retary of the Army, and is the actual head of the Department of the Army, and 
he likewise derives his powers and duties solely from and under the Acts of Con- 
gress thereunto enacted. By reason of the powers and duties thus granted to 
and imposed upon the said Defendant he is the second highest statutory Officer 
of the United States actually exercising authority and command over the persons 
and bodies of the Plaintiffs and each of them as members of the Armed Forces of 
the United States.' 

And the Plaintiffs respectfully show and charge that none of the Constitutional 
exemptions of the President as head of the Executive Department, from review 
by the Judicial Department, are applicable to the two Defendants above named. 


POWERS OF THE COURT OVER THE DEFENDANTS 


5. By reason of the matters and things charged by the Plaintiffs in this Com- 
plaint, and by reason of the applicable provisions of Law, this Court has jurisdic- 
tion over the Defendant Charles E. Wilson, and the Defendant Wilbur M. 
Brucker, and each of them, in the following respects, to wit: 

(a) To compel the Defendants and each of them to answer this Complaint, 
as provided by law. 

(b) To enter a decree herein, after due hearing of this cause, and to declare 
the Constitutional rights of these Plaintiffs and each of them, as more par- 
ticularly prayed for in this Complaint. 

(c) To restrain and enjoin the Defendants and each of them (and through 
them to restrain and enjoin any and all of the subordinate officers of the 
Armed Forces of the United States in Japan) from compelling the Plaintiffs, 
or any of them, to attend and appear for trial in the Criminal Courts of 
Japan, as more particularly prayed for in this Complaint. 

(d) To order and direct the Defendants, and each of them (and through 
them, all of the subordinate officers of the Armed Forces in Japan), as more 
particularly prayed for in this Complaint. 


Part II. Tue NaTuRE OF THE CONTROVERSY HERE 
EXISTENCE OF AN ACTUAL CONTROVERSY 


6. The existence of an actual controversy here, which gives this Court power 
and jurisdiction in this case, under the Declaratory Judgment Act above men- 
tioned, is shown by the general recitals of this Complaint, and particularly by its 
recitals hereinafter set forth. 


THE ALTERCATION AT MAEBASHI, JAPAN 


7. Sometime during the month of September 1955, the four Plaintiffs above 
named, while off duty from the Army and while visiting for personal reasons in the 
City of Maebashi, Japan, got into an altercation with certain Japanese civilians, 
out of which a minor type of riot developed, the four Plaintiffs as American soldiers 
on the one side defending themselves azainst a much larger group of Japanese 
civilians on the other side. The local Japanese Police thereupon entered into the 
altercation, and as a result the four Plaintiffs, as such American soldiers, came into 
physical conflict with the Japanese Police, as well as with numerous Japanese 
civilians. In that altercation the Plaintiffs, as American soldiers, were set upon 
and assaulted and beaten both by the Japanese civilians and by the Japanese 
Police; with the result that thereafter, and upon their return to their Army stations, 
each of the Plaintiffs was compelled to seek hospitalization for the wounds and 
lacerations inflicted upon them in that altercation. In defending themselves 
against the Japanese Police and the Japanese civilians these four American 


} In the official ‘‘United States Government Organization Manual’’ 1954-55 edition, the powers and duties 
of the Secretary of the Army are in part stated as follows: 

“The Secretary of the Army is the head of the Department of the Army. Subject to the direction, 
authority, and control of the President as Commander in Chief and of the Secretary of Defense, the 
Secretary of the Army is responsible for and has the authority to conduct all affairs of the Army Estab- 
lishment, including but not limited to those necessary or appropriate for the training, operations, ad- 
ministration, logistical support and maintenance, welfare, preparedness, and effectiveness of the Army, 
including researeh development, and such other activities as may be prescribed by the President or the 
Secretary of Defense as authorized by law. 

‘He is held responsible for the performance of the Army’s mission in occupied areas, and for the pro- 
tection of all installations and facilities within the United States, its Territories, and the District of 
Columbia, which are vital to the national security.” 

“Approved, C. E, Wilson.”’ 
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soldiers reluctantly but necessarily caused certain physical injuries to the Japanese 
civilians and the Japanese Police, and in addition there resulted certain physical 
damage to the store windows and premises immediately adjacent to the area of that 
altercation. Notwithstanding the various injuries inflicted by the participants 
on both sides of that altercation, no Japanese person, either among the Police or 
the civilians, suffered any permanent or gravely serious injury or physical wounds. 


THE PLAINTIFFS NEVER ARRESTED BY THE JAPANESE POLICE 


8. The important Jurisdictional fact to be stated here is that following the said 
altercation, none of the four Plaintiffs in this case were arrested or taken into 
custody by the Japanese Police or other authorities, either at the time of that 
altercation, or any time thereafter; but on the contrary each of the Plaintiffs 
returned voluntarily and unmolested by the Japanese authorities to their respec- 
tive stations in the United States Army; and each of the Plaintiffs from the time 
of that altercation down to the filing of this Complaint has been at all times in 
the sole custody and control of the Army of the United States. 


THE DEFENDANTS’ INVOLUNTARY COMPULSION OF THE PLAINTIFFS 


9. Notwithstanding the fact as above stated, that none of the Plaintiffs as 
American soldiers were ever arrested or detained or taken into custody by the 
Japanese Police or other Japanese authorities at any time, because of the alterca- 
tion above described; and notwithstanding the total lack of power and authority 
so to do, as hereinafter more particularly set forth; nevertheless the Defendants 
above named, acting through their subordinate officers in the Armed Forces in 
Japan, then and there in command of the United States Army (for the purported 
reasons, and upon the illegal grounds hereinafter set forth) have at sundry times 
compelled each of the Plaintiffs, entirely involuntarily, to appear and submit to 
trial in a Japanese Criminal Court in the City of Maebashi under Japanese do- 
mestic Law; such compulsory attendance for trial having been forced on the 
Plaintiffs, and each of them, by their Commanding Officers in Japan, at various 
times during the months of October and November and December 1955; and such 
compulsory attendance of the Plaintiffs will continue hereafter until the Plaintiffs 
and each of them have been convicted and sentenced to punishment by such alien 
Japanese Criminal Court, or have been discharged as not guilty, unless this Court 
intervenes on their behalf as hereafter prayed in this Complaint. 


THE ENTIRE LACK OF DUE PROCESS AT SUCH JAPANESE TRIALS 


10. The Plaintiffs show and charge that at each of the several sessions of the 
Criminal Court in Japan above mentioned, which have already been held, the 
trials of each of the Plaintiffs have been conducted under alien methods of pro- 
cedure in which there has been an entire lack of Due Process of Law, in the 
American sense, as guaranteed to all American Citizens by the Constitution and 
Laws of the United States; and such lack of Due Process will continue in all 
future sessions of the Japanese Criminal Court, until each of these Plaintiffs 
has been convicted and sentenced under Japanese Law, or has been discharged 
after trial.‘ 

And the Plaintiffs particularly show and charge that among the rights of Due 
Process of Law which have thus been denied to each of them at such Japanese 
trials (and will be continued to be denied to them) are the following, to wit: 

(9) Each of the Plaintiffs has been denied any semblance of a jury trial, 
either in the American sense of that term, or otherwise, in spite of the fact 
that such trial is not a Court Martial, but on the contrary is a trial under 
the ordinary Civil Laws of Japan. 

(b) Each of the Plaintiffs has been denied a fair and impartial trial in 
other respects, largely because their trials have been conducted solely in the 
Japanese language, and because no adequate or effective method of using 
interpreters in the American sense exists in the remote and provincial City 
of Maebashi, Japan. 


‘The 6th Amendment to the Constitution, which provides only part of the guaranties of Due Process 
of Law, in the American sense of that term, reads as follows: 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed, which district 
shall have been previously ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory process for obtaining wit- 
nesses in his favor, and to have the Assistance of Counsel for his defence.” 
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(c) Each of the Plaintiffs has been denied, in all substantial respects, the 
Constitutional guaranties of ‘‘confrontation’”’ of witnesses, and of “obtaining 
witnesses in his favor,’’ due to the adverse local facts and circumstances in 
the alien and provincial city where such trials are being held; and where the 
Plaintiffs are obviously regarded with suspicion, and where there exists a 
natural but strong reluctance of the natives to appear as witnesses on behalf 
of the Plaintiffs. 

(d) Each of the Plaintiffs has been denied the Constitutional guaranty of 
“the Assistance of Counsel for his defence,” in substantial respects, due to 
following facts and circumstances: 

(1) Each of the Plaintiffs is totally without funds to employ Counsel for 
his defense. 

(2) There are no American Lawyers residing in or practicing in the City 
of Maebashi, and any Lawyer representing the Plaintiffs must travel about 
60 miles to and from his office in the City of Tokyo, for each short and inter- 
mittent session of such trial. 

(3) The only Counsel so far representing these Plaintiffs in Japan have 
been two American Lawyers practicing in Tokyo, whose total fees and com- 
pensation (as these Plaintiffs are informed) is limited to the sum of $1,000, 
for all of the said trials, and for any Appeal or Review thereof permitted by 
the Laws of Japan; such inadequate amount of fees having been arbitrarily 
fixed and made payable directly by the United States Army, under a so-called 
‘‘Directive’’ issued for that purpose by the Defendant Wilbur M. Brucker, as 
Secretary of the Army.) 

(4) The Defendant Wilbur M. Brucker, as Secretary of the Army, although 
requested so to do, has refused under such “Directive,” to make or grant any 
allowance for costs or expenses or fees for the representation of the Plaintiffs 
in the United States, either for the purpose of this suit or otherwise, although 
as already stated each of the Plaintiffs is entirely without funds for that 
purpose. 

(e) Under the intermittent and haphazard methods of Procedure actually 
prevailing at these Japanese trials of the Plaintiffs, no adequate or effective 
‘‘Record”’ can be kept or made up, in the American sense of that term; with 
the result that upon conviction of the Plaintiffs, or any of them, in the 
Japanese Court, no adequate or effective means of opportunity of Appeal 
or Review will be possible or available to these Plaintiffs. 

For the reasons set out in paragraphs (a) to (e), above alleged the result of 
such Japanese trials will be that the right of Due Process of Law will be denied 
to these Plaintiffs and each of them, in substantial respects, unless this Court 
shall intervene in their behalf, as prayed for in this Complaint. 


THE JAPANESE COURT RECOGNIZES THE OBVIOUS LACK OF DUE PROCESS, ETC. 


11. The Plaintiffs show and charge that at the latest session of their trials in 
the Japanese Court, on December 17, 1955, one of the American Lawyers for the 
Plaintiffs in Japan, Mr. Frank M. Scolinos, respectfully pointed out to the honor- 
able Presiding Judge at such Japanese trials, the obvious lack of Due Process of 
Law in the American sense, which was being accorded these Plaintiffs under 
Japanese Law, in the Japanese Court, compared to the guaranties of Due Process 
of Law which would be accorded them, if tried in an American Court. And at 
the same time the said American Counsel for the Plaintiffs made a formal Motion 
before the honorable Presiding Judge at such Japanese trials, respectfully asking 
him to grant the Plaintiffs an extended continuance of their trials, for the particular 
purpose of permitting them to seek relief in the Courts of the United States, by 
way of contesting and challenging the power and authority, under any Law of the 
United States, by which the Defendants above named (and the officers of the 
Armed Forces in Japan acting under their direction and control) were and are 
attempting to compel the Plaintiffs, as American soldiers, to appear involuntarily, 
and to submit to the Jurisdiction of the Japanese Court in Maebashi, Japan, for 
trial under Japanese Law. The gist of such Motion was essentially the same as 
that charged in this Complaint: Namely that each of the purported “Agreements” 
hereinafter more particularly described, which it is claimed have been-made- and 
entered into between the Government of the United States on the one side, and 


> The Counsel for the Plaintiffs in the United States are unfamiliar with the terms and conditions of such 
“Directive” (except as above set forth in paragraph 3); and except that they have been notified by the 
Counsel] for the said Defendant Wilbur M. Brucker, that no allowance whatever to the Plaintiffs will be 
made in the United States, either for costs and expenses or otherwise. 
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the Government of Japan on the other side, attempts illegally to authorize and 
require the Army of the United States in Japan to compel the Plaintiffs, involun- 
tarily, to submit to the Jurisdiction of the Japanese Court in the premises; that 
such purported “ Agreements’’ were and are totally void and illegal, so far as they 
adversely affect these Plaintiffs 
— to authorize the Defendants herein (and any an 


and each of them; and particularly so far as they 

y all Officers of the Armed 

orces, acting under their direction and control) to compel the physical attendance 
of the Plaintiffs at such J apanese trials. 

Thereupon the Presiding Japanese Judge at such Japanese trials most 
considerately took notice of the said Motion, and thereupon officially recognized 
the claim of the Plaintiffs about the obvious lack of Due Process of Law, in the 
American sense, which was being accorded to these Plaintiffs, under Japanese Law. 
And thereupon the honorable Presiding Judge of the Japanese Court, with a 
high sense of the proper Comity which should exist between the United States 
and Japan, ovaneed the aforesaid Motion for continuance, and continued the trial 
of each of the Plaintiffs in the Japanese Court to February 10, 1956, for the 
express purpose of permitting the Plaintiffs to contest the validity in the Court of 
the United States of the aforesaid ‘‘ Agreement’; and particularly to dispute and 
contest the power and authority of the Defendants herein (and any and all officers 
of the Armed Forces acting under their direction and control) to compel the Plain- 
tiffs, as American soldiers in Japan, to submit to the Jurisdiction of the Japanese 
Court above mentioned, and compel them to submit themselves for trial under 
Japanese Law, in Japan. 

And in compliance with such considerate continuance of their Japanese trials 
by the honorable Presiding Judge of the Japanese Court as above set forth, the 
Plaintiffs here and now respectfully bring this suit to submit the important 
controversy here involved to the Courts of the United States. 


Part III. Toe Lack or Power AND AUTHORITY OF THE DEFENDANTS IN THE 
PREMISES 


THIS “STATUS OF FORCES AGREEMENT’ ANALYZED 


12. For the information of the Court a summarized critical analysis of the 
so-called ‘Status of Forces Agreement”? with Japan (upon which each of the said 
Defendants purport to rely, at least in part, for their power and authority in the 
premises) is hereafter set forth as follows: 

(a) As to Execution etc. The said ‘‘Agreement’’ is set forth in a printed 
instrument, issued under the official seal of the Department of State, being 
printed in both the English and Japanese languages and running to 134 
pages. This ‘“‘Agreement’’ purports to have been “signed at Tokyo, [Japan] 
February 19, 1954; entered into force June 11, 1954.’’ ® 

The said ‘‘Agreement’’ purports to have been entered into by the “United 
Nations Forces” in Japan on the one part and the Government of Japan on 
the other part and begins (page 1) with a preliminary recital that it is designed 
and intended: ‘To define the Status, the treatment to be accorded to, such 
forces in Japan pending their withdrawal from its territory * * *.’’ 

The said “‘Agreement’”’ (pp. 20 and 32) purports to have been negotiated 
by the Department of State on behalf of the United States, but it concludes 
with the recital that it was executed— 

“For the Government of the United States of America Acting as the 
Unified Command” [in Japan] 7 

(b) As to Lack of Authority on Behalf of the United States. At no place 
in the said “Agreement” is there any reference to, or any citation of, any 
power or authority authorizing the Department of State to enter into the 
said ‘‘Agreement”’ or to execute it; nor is there any claim or suggestion made 
in the said “Agreement” that any such power or authority had thereunto 
been given or delegated to the Secretary of State, either by the Congress or 
by the President as Chief Executive of the United States. Notwithstanding 
such complete lack of authority from either the Congress or the Chief 
Executive, the said “Agreement” (in Art. XVI and elsewhere) purports to 


6 The said ‘‘Agreement’”’ bears the printed Certificate ‘‘Department of State Publication 5668, Liberal 
Print;” and is published by the Department of State in the Compilation known as ‘“Treaties And Other 
International Acts,’’ Series, 2995. 

7 At the pages mentioned in the text it appears further that the said “Agreement” was also signed and 
executed on behalf of six other members of the United Nations (in addition to the United States) who have 
“sent forces to Korea pursuant to the United Nations Resolutions”; namely Canada, New Zealand, The 
United Kingdom of Great Britain, the Union of South Africa, the Commonweaith of Australia, and the 
Republic of the Philippines. 
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authorize ‘‘the Military Authorities of the sending State’? (namely the 
United States) to force and compel the physical attendance of these Plaintiffs 
at the Japanese Criminal Court in Maebashi, as already mentioned above, 
and to submit themselves to the jurisdiction of that Court for a criminal 
trial under the domestic Law of Japan, all in complete denial of the right of 
Due Process of Law accorded to these Plaintiffs by the Constitution of the 
United States as above set out. 

(c) No Treaty Here Involved. Notwithstanding the matters and things 
shown and charged in Paragraphs (a) and (b) above, the Secretary of State, 
without any power or authority therefor, has submitted to the Public Printer 
a copy of the said “‘Agreement’”’ to be printed by the Public Printer as and 
for a formal Treaty on behalf of the United States—as more particularly set 
out hereafter in paragraph 13 of this Complaint. 

(d) A Mere “United Nations Agreement’ Here. At page 21 of the said 
‘‘ Agreement” (for reasons which are nowhere else indicated or explained) 
there appears a statement, wherein it is recited: 

“1, For the purposes of this Agreement the Government of the United 
States acts only in the capacity of ‘the Government of the United States acting 
as the Unified Command.’ ” § [Emphasis added.] 

It therefore appears on the face of the said ‘‘Agreement” that it was never 
executed by the United States, acting as a sovereign Nation solely on its own 
behalf; but on the contrary the said instrument was and is a mere ‘“‘United Nations 
Agreement,” for which the Government of the United States is “acting’’ merely as 
the spokesman for the ‘‘Unified Command,” of the seven Nations which actually 
“sent forces to Korea pursuant to the United Nations Resolution.” 

Under the actual terms of this ‘‘Agreement,’’ therefore the two Defendants 
herein have no lawful authority or power to compel these Plaintiffs involuntarily 
to submit themselves to the jurisdiction of the Criminal Courts of Japan; and 
thereby compel the Plaintiffs and each of them to lose their rights to Due Process 
of Law as guaranteed to them by the Constitution and Laws of the United States. 


THE CONFUSING FALLACY ABOUT A “‘TREATY’’ HERE 


13. The Plaintiffs show and charge that the Department of State has unfor- 
tunately confused the public mind with respect to the said ‘‘ Agreement” with 
Japan, and has fostered a grave fallacy in the public mind that this ‘‘Agreement”’ 
somehow is to be considered as a ‘“‘Treaty’’ between the two Nations; and has 
caused that confusion and has fostered that fallacy in two major respects to wit: 

First. At page 21 of the said printed ‘‘Agreement,” the Department of 
State has, without any lawful authority whatever, caused the following 
recital to be incorporated therein: 

“The Status of the United States Forces in Japan is defined by arrange- 
ments made pursuant to the Security Treaty between the Government of 
Japan and the Government of the United States of America, signed at the 
City of San Francisco on September 8, 1951.” 

The fact is that the text and language of that Treaty between the two 
Nations in no way authorizes or justifies such a recital about the ‘‘status’’ 
of the Armed Forces of the United States in Japan; and in no way ‘“‘defines”’ 
or even mentions such ‘‘siatus.’”’ In that Treaty there appears the following 


recital: 
“Article JIT’’ 


“The conditions which shall govern the disposition of the Armed Forces 
of the United States in and about Japan shall be determined by Admin- 
tstrative Agreements between the two countries.” ® 

The language of the said Treaty above quoted is the only provision of the 
Treaty which is concerned with the ‘‘Armed Forces of the United States’”’ in 
Japan; and that language is hinged upon and is limited to ‘‘the disposition’ 
of such Armed Forces. To apply that language to the “‘status’’ of the indi- 
vidual members of the Armed Forces, and to stretch that language to the 
extent granting Jurisdiction over members of the Armed Forces to the 
Criminal Courts of Japan, is simply to pervert and corrupt the meaning of 
Article III of that Treaty. Moreover stretching the language of that 


§ This restrictive statement is repeated, in substance, in Article I of the text of the “Agreement”, page 2. 
It was therefore the clear intention of the ‘“‘Agreement’’ not to bind the United States as an individual 
sovereign Nation, as stated above in the text. 

® See the official publication of the United States’ “Security Treaty” with Japan, published by the De- 
partment of State in the Compilation cited in note 6, ante, Vol. 3, part 3, pages 3329 to 3332. 





STATUS OF FORCES AGREEMENTS 


Treaty in that fashion clearly denies Due Process of Law to these Plaintiffs. 
Common sense forbids that the idea of “the disposition of the Armed Forces,’’ 
as used in that Treaty should be corrupted into the idea of ‘‘Status’’, and in 
turn into the idea of local Criminal Jurisdiction granted to the Japanese 
Courts as the Department of State has attempted to do in the said ‘‘Agree- 
ment. 

Second. The second grave fallacy which the Department of State has 
fostered and created in the public mind grows out of the illegal method by 
which that Department has caused this ‘Agreement’ to be officially pub- 
lished in the Statutes of the United States, as and for a Treaty, per se. hus 
the printed copy of this ‘‘Agreement’’ bears the official seal of the Department 
of State, and carries at its mast-head the caption and assertion: 

“Treaties And Other International Acts Series 2995.”’ 

In so doing the Department of State has illegally attempted to publish this 
‘‘Agreement,”’ (and also each of the “Administrative Agreements’”’ mentioned 
and described in paragraph 14 of this Complaint) as if it were actually a 
Treaty, or actually a valid “International Act,’”’ under the statutes of Con- 
gress covering such matters, which are set out in the margin." 


TWO FURTHER ILLEGAL “ADMINISTRATIVE AGREEMENTS’ CONCERNING CRIMINAL 
JURISDICTION IN JAPAN 


14. Plaintiffs show and charge that, in addition to the “‘ Status of Forces Agree- 
ment’ particularly mentioned and described in Paragraphs 12 and 13 of this 
Complaint, the Department of State (again without any lawful authority therefor 
from either the President or Congress) has attempted to enter into two further 
illegal “‘ Administrative Agreements’’ with Japan, each of which is more particularly 
analyzed and described as foilows, to wit: 

“Administrative Agreement’’ of February 28, 1952. 

a) On February 28, 1952, the Department of State at Tokyo, Japan pur- 
ported to sign on behalf of the United States another so-called ‘‘ Administrative 
Agreement” with Japan in and by which it was provided in Article X VII as 


follows: 
“ Article XVII 


“1) Upon the coming into force with respect to the United States of the 
‘ Agreement between the Parties to the North Atlantic Treaty regarding the status 
of their Forces,’ signed at London on June 19, 1951, the United States will 
immediately conclude with Japan, at the option of Japan, an Agreement on 
Criminal Jurisdiction similar to the corresponding provisions of that Agree- 
ment. 

“‘2) Pending the coming into force with respect to the United States of the 
North Atlantic Treaty Agreement referred to in paragraph 1, the United 
States Service Courts and Authorities shall have the right to exercise within 
Japan, exclusive jurisdiction over all offenses which may be committed in 
Japan by members of the United States Armed Forces * * *.” (See the 
“Department of State Bulletin,’’ Vol. 26, p. 382.) 

The Plaintiffs show and charge that notwithstanding the invalidity of the said 
“‘Administrative Agreement,” the Defendants, and each of them (together with 
their various subordinate officers in the Armed Forces in Japan), have from time 
to time proceeded to compel certain members of the Armed Forces of the United 
States (other than these Plaintiffs) to submit themselves to the jurisdiction of the 
Criminal Courts of Japan, in a similar way to that in which these Plaintiffs are 
complaining of in this Complaint—the names of such other members of the 
Armed Forces, the details of such prior prosecutions, being presently unknown to 
these Plaintiffs. 


“Administrative Agreement’’ of September 29, 1953. 


b) On September 29, 1953, the Department of State at Tokyo, Japan, 
purported to sign still another “Administrative Agreement” which was de- 
scribed and characterized as an “Amendment” to the ‘‘Administrative Agree- 


1” In the provisions of the United States Code, with respect to the Department of State (5 U. 8. C. A. Sec. 
165) appears the following provision: 

‘See. 165. Copies of treaties furnished to printer. 

“The Secretary of State shall furnish to the Public Printer a correct copy of every treaty between 
the United States and any foreign government as soon as possible after it has been duly ratified and has 
been proclaimed by the President; * * *.” 

See also the language concerning ‘‘United States Treaties And Other International Acts,’’ enacted in 1950, 
and found in Title 1, U.S.C. A. See 1129. 
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ment”’ particularly mentioned in paragraph a) above. This last mentioned 
‘‘Administrative Agreement’”’ begins with certain preliminary recitals, which 
should be set out here and which read as follows: 

‘“‘Whereas the ‘Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of Their Forces,’ signed at London on June 19, 
1951, came into force on August 23, 1953, with respect to the United States of 
America; and 

‘“‘Whereas Japan desires to conclude with the United States of America an 
agreement on criminal jurisdiction similar to the corresponding provisions 
of the said Agreement in accordance with the provisions of paragraph 1 of 
Article XVII of the Administrative Agreement, signed at Tokyo on February 
28, 1952, under Article III of the Security Treaty between the United States 
of America and Japan; 

‘Now the Governments of the United States of America and Japan have 
agreed that the existing provisions of Article X VII of the said Administrative 
Agreement shall be abrogated and the following provisions shall be sub- 
stituted: * * *.” (See the “Department of State Bulletin”. Vol. 29, p. 
595-96.) 

Following such preliminary recital the said ‘‘Agreement”’ of September 29, 1952, 
thereafter purports to set out certain extended provisions concerning the granting 
of Criminal Jurisdiction in Japan, at which place under the heading ‘‘ Article 
X VII” there follows 11 separate and extended and detailed numbered paragraphs. 

The Plaintiffs particularly charge, with respect to the said “Article XVII’, 
and with respect to each of the said 11 numbered paragraphs, that the language and 
recitals therein set out contain an identical recital to the similar series of para- 
graphs which are set out in “Article XVI” of the above described “Status of 
Forces Agreement” more particularly analyzed in Paragraph 12 of this Complaint— 
except that the ‘‘Agreement’”’ mentioned and described in Paragraph 12 of this 
Complaint is concerned with ‘“‘The Government of the United States of America 
acting as the Unified Command”’ in Japan; whereas the ‘“‘Agreement’’ of September 
29, 1953 (with which this numbered paragraph is particularly concerned) speaks of 
“the Military Authorities of the United States’’, alone. 


THE SECURITY TREATY WITH JAPAN ANALYZED 


15. It will he noted that in the preliminary recitals of the ‘‘Administrative 
Agreement” of September 29, 1953, above quoted, particular reference is made to 
“Article III of the Security Treaty between the United States of America and 
Japan’’; and furthermore that the last mentioned “Administrative Agreement”’ of 
September 29, 1953, purports and attempts to rely upon and be authorized by, the 
said ‘‘Article III’ of that Treaty. But the Plaintiffs show and charge that such 
purported and attempted reliance is entirely illegal and unauthorized when the 
language of that ‘‘Article III’’ (quoted above in paragraph 13 of this Complaint) 
is read and analyzed. 

As already suggested above, “Article III” of the Security Treaty between the 
two countries is specifically limited to ‘“‘the disposition of the Armed Forces of the 
United States of America in and about Japan.’’ Nevertheless the Department of 
State has attempted to extend and expand the sense and meaning of the words 
last quoted, so that such language shall become applicable to the granting of 
Jurisdiction to the Criminal Courts of Japan over the members of the Armed 
Forces of the United States located in Japan, so far as violations of the domestic 
laws of Japan are concerned. As particularly pointed out in subparagraph ‘“‘first’’ 
of Paragraph 13 of this Complaint, that extension of the language of the Security 
Treaty is entirely illegal and unauthorized. Totally aside from the logic and sense 
of the language of ‘‘Article III” of that Security Treaty, we find the word ‘‘dis- 
position’’, as applied to Military Affairs, is defined by Webster’s New International 
Dictionary as follows: 

“Military: assignment, distribution, or arrangement of troops, guns, etc.; as 
the disposition of the artillery was admirable.” 

For the reasons set out in paragraphs 14 and 15, above, as well as for the other 
reasons set out elsewhere in this Complaint, these Plaintiffs show and charge that 
the said “Administrative Agreement’ of September 29, 1953, is totally void and 
illegal so far as it attempts to give the Defendants herein (together with their 
subordinate officers in the Armed Forces in Japan) any power or authority what- 
ever to compel these Plaintiffs, involuntarily, to attend at the sessions of the 
Criminal Court of Japan at Maebashi, Japan, as above mentioned; or to compel 
the Plaintiffs, involuntarily, to submit themselves to the jurisdiction of the 
Japanese Courts for prosecution under the domestic laws of Japan, at the trial 
last mentioned. 
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DEFENDANTS NOT AIDED BY CONSTITUTIONAL WAR POWERS OF THE PRESIDENT 


16. These Plaintiffs concede that in time of War the Constitutional War 
Powers of the President are very great, and that therefore the statutory powers 
of the above named Defendants as the two chief Assistants of the President in 
matters of National Defense, during War time, are matters over which the Judicial 
Department should not interfere—except in individual instances of wholly un- 
justifiable abuse of discretion. But the Plaintiffs show and charge that no state 
of War now exists between the United States and Japan, or indeed with any 
other Nation in the world; on the contrary a Treaty of Peace and Security between 
the United States and Japan has existed since September 1951."' Accordingly the 
two Defendants above named (as well as their subordinate Officers in the Armed 
Forces in Japan) are in no way aided or justified by the Constitutional War 
Powers of the President; but on the contrary the statutory powers and authority 
of each of the said defendants, so far as such powers and authority purport to 
arise out of the “Agreements’’ mentioned and described in paragraphs 12 to 14 
of this Complaint are concerned must be judged and appraised by this honorable 
Court on the basis and footing that a condition of Peace now exists between the 
United States and Japan. 


THESE SO-CALLED “AGREEMENTS”? ARE MERE ADMINISTRATIVE REGULATIONS, ONLY 


17. The Plaintiffs show and charge that each and all of the ‘‘ Agreements” 
mentioned and described in paragraphs 12, 13, and 14 of this Complaint, in so 
far they purport to authorize the Defendants and each of them (and their sub- 
ordinate officers in the Armed Forces in Japan) to act adversely to these Plaintiffs 
in the premises, constitute mere Administrative acts and decisions only, so far 
as the Department of Defense is concerned; and accordingly all such acts and 
decisions of the Defendants, adversely to these Plaintiffs, as charged in this Com- 
plaint, have no Legislative or Executive power or sanction whatever. The legal 
result of the said “‘Agreements’’ therefore is, so far as these Plaintiffs are concerned, 
that all the actions and steps of the two Defendants in the premises, which they 
have already taken, or will take in the future, adversely to these Plaintiffs, are 
mere administrative proceedings which come within the purview of the Adminis- 
trative Procedure Act of 1946 already mentioned in this Complaint. Accordingly 
all such steps or actions of the Defendants in the premises come within the pro- 
visions of that Act concerned with the topic ‘‘Judicial Review of Agency Action’’, 
as hereinafter set out in the margin for the convenience of the Court.” 

By and under that Act of Congress the Plaintiffs, and each of them, have an 
additional and alternative statutory right to challenge and contest the Consti- 
tutionality and the legal validity of the Orders and Commands of the Defend- 
ants, and each of them (together with the other Officers of the Armed Forces in 
Japan acting under their control) under which the Plaintiffs have been compelled 
involuntarily to appear before the Japanese Court in the City of Maebashi, 
Japan, as above set out; and by and under that Act, the Defendants and each 
of them, as Administrative Officers of the United States, are compelled to submit 
their acts and doings in the premises to the review of this court. 


THE CONSTITUTION SHOULD FOLLOW THE FLAG, WITH RESPECT TO AMERICAN 
SOLDIERS 


18. The Plaintiffs respectfully show and charge that each of them has been 
drafted into the Armed Forces of their Government, and has been ordered and 
sent, involuntarily, to the alien Country of Japan for extended service in the 
Army of the United States; and for that reason the Plaintiffs are in a different 


ll For the terms and conditions of that Treaty of Peace and Security between the two countries, see the 
official Compilation cited in Note 6, ante (1952), Vol. 3, part 3, page 3329 tu 3332. 
122 The applicable provisions of the Administrative Procedure Act here involved (Title 5 U. S. C. A. 
Sec. 1009) read as follows: 
“Judicial review of agency action 


“(a) Rights of review. Any person suffering legal wrong because of any agency action, or adversely 
affected or aggrieved by such action within the meaning of any relevant statute, shall be entitled to 
judicial review thereof. 

“(b) Form and venue of proceedings. The form of proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal action (including actions for declaratory 
eee ee or writs of prohibitory or mandatory injunction or habeas corpus) in any court of competent 
jurisdiction. fe 

“(e) Actsreviewable. Every agency action made reviewable by statute and every final agency action 
for which there is no other adequate remedy in any court shall be subject to judicial review. * * *”’ 
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category, so far as their rights to Due Process of Law are concerned, while serving 
in that alien Country, from other American citizens who have gone voluntarily 
to Japan, and have thereby consented to submit themselves to the domestic laws 
of Japan, while in that Country. For that reason the Plaintiffs respectfully 
assert and claim immunity from trial in the Japanese Criminal Courts, while 
serving in the Army of the United States; particularly where the Plaintiffs have 
never been arrested or taken into custody by the Japanese authorities (a fact 
already alleged above), and where the Japanese Court has only been able to get 
and have physical jurisdiction over the persons and bodies of the Plaintiffs by 
reason of the fact that the United States Army in Japan has forcibly compelled 
the Plaintiffs to appear in the said Japanese Court, and then and there submit 
themselves, involuntarily, to be tried under Japanese domestic Law. And the 
Plaintiffs further assert and claim that under the Constitution and Laws of the 
United States, they are entitled to the shelter and protection of their Government, 
in the matter of their Constitutional rights, while serving abroad as its soldiers, 
in a foreign land, rather than to have their Government penalize them, by de- 
priving them of their right to Due Process of Law, as charged above in this 
Complaint. In a word, the Plaintiffs assert and claim that, under the facts of 
the case at bar, the Constitution should follow the flag with respect to all members 
of the Armed Forces who are being compelled to serve their Country in a far-off 
and alien land—unless and until a formal Treaty providing otherwise has been 
negotiated by the President and its ratification advised by the Senate. 


THE CONSTITUTION EXCLUDES ‘“‘ADMINISTRATIVE AGREEMENTS” FROM “THE 
SUPREME LAW OF THE LAND” 


19. The Constitution of the United States, in Article VI, Clause 2, provides, 
in part: 

“This Constitution and the Laws of the United States which shall be 
made in pursuance thereof; and all Treaties made, or which shall be made 
under the Authority of the United States, shall be the Supreme Law of the 
Land,” * * * 

It is further provided in Article 2, Section 2, Clause 2, with respect to the 
President: 

‘‘He shall have power, by and with the advice and consent of the Senate, 

to make Treaties, provided two thirds of the Senators present concur * * *,” 
The Plaintiffs therefore show and charge that since the various ‘‘ Administrative 
Agreements’ mentioned and referred to in this Complaint have not been made as 
Treaties, they do not become a part of the ‘‘Law of the Land” of the United States, 
and therefore cannot be permitted to adversely affect the Constitutional rights of 
these Plaintiffs to Due Process of Law, in the American sense of that term. 


SUMMARY OF MAIN ISSUES HERE 





20. It will be helpful to the Court, we believe, if a short summary of the main 
issues intended to be raised by this Complaint are stated, which is accordingly 
done as follows: 

(a) In the case of the so-called “Nato” Nations in Europe, the United 
States actually made and entered into a Treaty with those Nations, and 
each of them, respecting the matter of Criminal Jurisdiction by those Nations, 
over members of the Armed Forces of the United States for alleged violations 
of the domestic laws of those countries. By that Treaty the matter of the 
“Status of the Armed Forces’”’ of the United States stationed in those Nations, 
so far as Criminal Prosecution under the domestic Laws of those Nations is 
concerned, was particularly spelled out and expressly granted to those 

Nations by that Treaty. 

The Plaintiffs, therefore, show and charge that thereby the Government 
of the United States has set a precedent in respect of such Criminal Juris- 
diction over the Armed Forces of the United States, which precedent must 
be also followed in the case of Japan; and accordingly a Treaty with Japan 
must be made and entered into, granting Criminal Jurisdiction to Japan, 
over the members of the Armed Forces of the United States, concerning all 
violations by them of the domestic Law of Japan, before the Defendants can 
have any power or authority whatever in the premises. 

(b) In complete violation of that precedent the Department of State has 
attempted on its own authority alone, by the “Administrative Agreements”’ 
above mentioned, to grant to Japan such Criminal Jurisdiction over all 
members of the Armed Forces of the United States for all violations by 
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them of the domestic laws of Japan; even though such members of the 
Armed Forces have never been arrested or taken into custody by the police 
or other authorities of Japan. Such a sweeping grant of power to the Defend- 
ants, permitting them to compel attendance of these Plaintiffs at such trials 
before the Japanese Criminal Courts, can only be authorized by Treaty. 

(ec) These Plaintiffs show and charge that the Security Treaty between the 
United States and Japan gives no power or authority to the Department of 
State to negotiate any “Administrative Agreement” with Japan, concerning 
the subject matter of Criminal Jurisdiction. That Security Treaty provides 
in “‘Article III’ (above set out) that ‘‘Administrative Agreements’ between 
the two Nations shall be limited strictly to “the disposition” of the Armed 
Forces of the United States, in Japan. The last quoted language of that 
Security Treaty cannot lawfully be extended to cover the granting of Criminal 
Jurisdiction to the Japanese Courts, as the Department of State has attempted 
to do, under the ‘‘Adménistrative Agreements” above mentioned and described. i 
Accordingly the foregoing ‘‘Administrative Agreements’ (while they may be 14 
good so far as the “disposition” of the Armed Forces in Japan for other pur- of 
poses is concerned) cannot be relied upon by these Defendants to authorize x 
them (or their subordinate officers in Japan, acting under their direction and 
control) to compel the attendance of these Defendants at the trials of the 
Criminal Court of Japan at Maebashi, Japan, as hereinabove set forth. 





PRAYER FOR DECLARATORY JUDGMENT 





WHEREFORE, and by reason of the matters and things above shown and alleged 
in this Complaint, the Plaintiffs above named pray (on behalf of themselves and 
of all other members of the Armed Forces in Japan similarly situated) that this 
honorable Court take and assume jurisdiction of this action and of the subject 
matter thereof, and of the parties hereto; and that after due hearing of this cause, 
the Court may declare the rights and other legal relations of the Plaintiffs in the 
premises. 

And the Plaintiffs particularly pray that after such hearing this Court enter a 
Declaratory Judgment herein finding and declaring: 

(A) That each of the so-called ‘‘ Agreements”, made by the Department of 
State with Japan (as particularly mentioned and described in this Complaint), 
be declared to be and held to be entirely void and illegal so far as these 
Plaintiffs are concerned; and to be in violation of the Constitution and Laws of 
the United States, insofar as the said ‘‘Agreements’’ purport to authorize or 
require the above named Defendants, or either of them (and the Officers of the 
Armed Forces of the United States acting under their direction and control in 
Japan) to command and order and compel the Plaintiffs, involuntarily, to 
appear before and attend at the future sessions of the Japanese Criminal 
Court at Maebashi, Japan, and to submit to the jurisdiction of the said Court 
for trial under the domestic laws of Japan. 

(B) That the Plaintiffs, as soldiers in the Armed Forces in Japan, are not 
to be subjected in any way to the provisions of any of the so-called “ Agree- 
ments’? above mentioned, with respect to Criminal Jurisdiction on the part 
of Japan; but on the contrary that the Plaintiffs (and all other members of 
the Armed Forces in Japan similarly situated) are to be forthwith absolved 
and released from any compulsive orders from their commanding officers in 
Japan based on the said ‘‘ Agreements’’ requiring or compelling the Plaintiffs 
to appear before and submit to trial before the Japanese Criminal Court at 

Maebashi, under the domestic laws of Japan. 


PRAYER FOR INJUNCTIVE RELIEF 





And the Plaintiffs further pray (on behalf of themselves and all other members 
of the Armed Forces in Japan) that after a hearing of this action and entry of a 
Declaratory Judgment herein as above prayed this Court shal] grant further 
Injunctive Relief to the Plaintiffs in accordance with Section 2202 of the Declara- 
tory Judgment Act of the United States and particularly that this Court shall— 
Enter an appropriate Order or Decree herein restraining and enjoining 

the Defendants, and each of them (and all other officers of the Armed Forces 

of the United States in Japan acting under the direction and contro] of the 
said Defendants) from taking any steps or performing any acts designed or : 
intended to carry out or enforce, as against these Plaintiffs, any of the pro- Ha 
visions of the so-called ‘‘ Agreements” with Japan hereinabove more particu- 
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larly described; and further restraining the Defendants, and each of them, 
from taking any steps or performing any acts looking toward the compulsion 
of the Plaintiffs to attend and appear before the Criminal Court of Japan at 
Maebashi, Japan, and submit themselves to the jurisdiction of that Court for 
trial under the domestic laws of Japan. 

And also enter an Order or Decree, by way of a mandatory injunction, 
directing and commanding the Defendants and each of them, to issue forth- 
with appropriate orders and commands to all of their subordinate officers in 
‘the Armed Forces in Japan, directing them in turn to refrain and desist, in 
the future, from compelling these Plaintiffs, or any of them, to appear before 
the Criminal Courts of Japan for trial, under the domestic Laws of Japan. 

And the Plaintiffs further pray that this Court may grant to them such other and 
further relief in the premises under the Declaratory Judgment Act of the United 
States, as may be lawful and meet and just. 


PRAYER FOR TEMPORARY STAY ORDER 


These Plaintiffs respectfully show to the Court (as more particularly set out in 
paragraph 11 of this Complaint) that the Japanese Crimira! Court at Maebashi, 
Japan, on December 17, 1955, considerately granted to these Plaintiffs a continu- 
ance of their trials in such Japanese Court down to and including February 10, 
1956; that the said Japanese Court granted such continuance of the hearings in 
Japan for the particular purpose of permitting these Plaintiffs to bring this 
present action in the Courts of the United States, and thereby to have their Con- 
stitutional rights in the premises considered and adjudged by the Courts of their 
own country. The Plaintiffs show that beginning with the date of December 17, 
1955, last mentioned the Attorneys for these Plaintiffs in America have continu- 
ously and diligently been at work planning and drafting and having printed the 
present Complaint; that the legal work thereby required and imposed on Counsel 
has been important and exacting and protracted; to such an extent that the said 
Attorneys have been unable to complete the drafting and printing of this Com- 
plaint until the 10th day of January 1956; and that this Complaint has there- 
after been promptly filed in this Court. 

The Plaintiffs further show that these Defendants under the provisions of law 
applicable thereto have sixty days following the filing of this Complaint, and 
down to on or about the 5th day of March 1956 within which to answer or other- 
wise Plead to this Complaint. The Plaintiffs accordingly respectfully show that 
the continuance, which has been considerately granted to these Plaintiffs by the 
Criminal Court in Japan, will have expired more than three weeks before the 
time the Defendants are required to Answer or Plead to this Complaint; and that 
unless a Temporary Stay Order, as hereinafter prayed for, be granted by this 
Court, the Jurisdiction of this honorable Court in the premises, to hear and con- 
sider this Complaint and the Answer or other Pleadings of the Defendants, will 
be jeopardized and impaired; by reason of the fact that a Judgment of Conviction 
against these Plaintiffs, and sentence thereon, will most probably have been made 
and entered by the Japanese Criminal Court in Japan, before this honorable 
Court can hear and determine the matters and things set forth in this Complaint. 

WHEREFORE, the Plaintiffs respectfully pray that this Court, on due Notice to 
the Defendants, and each of them, and their Attorneys, may enter a Temporary 
Stay Order against the Defendants, and each of them (and through them all 
their subordinate officers in the Armed Forces in Japan) restraining them, and 
each of them, forthwith, from taking any action or steps by way of further com- 
pulsion against these Plaintiffs, whereby the Plaintiffs shall, involuntarily, be 
compelled to appear before such Criminal Court in Japan; and that such Tem- 
porary Stay Order be kept in force, until the further order of this Court. And 
the Plaintiffs ask that this Court may grant the Plaintiffs such further and 
particular relief with respect to such Temporary Stay Order as justice may 
require. 


FURTHER RELIEF UNDER THE ADMINISTRATIVE PROCEDURE ACT 


In the alternative the Plantiffs further pray that they may be granted the right 
of Judicial Review of the action of the Defendants, and each of them, in respect 
of the matters and things charged against the Defendants in this Complaint, as 
such right of Review is provided in the Administrative Procedure Act of the 
United States, as more particularly mentioned and described in paragraph 17 of 
this Complaint. 
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PRAYER FOR PROCESS 


The Plaintiffs further pray that the Process of this Court be issued against the 
Defendant, Honorable Charles E. Wilson, or Secretary of Defense, and the 
Snares Honorable Wilbur M. Brucker, Secretary of the Army, as provided by 
aw. 

All of which is respectfully submitted to this honorable Court. 

Auan C. May, Private, U. S. A., 
Wa Ter R. McKenzie, Corporal, U.S. A., 
Kennetu J. Reynowbs, Private, U.S. A., 
Jesse Norpyk#, Private, U. S. A., 
Plaintiffs herein. 
Urpan A. Lavsry, 
of Chicago, Illinois, and 
WILLIAM p MacCracKEN, Jr., 
of Washington, D. C., 
Attorneys for Plaintiffs. 
BEN Bruce BLAKENEY, 
Tokyo, Japan, 
FRANK i. ScoLiNnos, 
Tokyo, Japan. 
Murray SPRUNG, 
Tokyo, Japan, 
Attorneys for these Plaintiffs in Japan. 
STaTE OF ILLINOIs, 
County of Cook, ss: 

Urban A. Lavery being first duly sworn deposes and says that he is one of the 
Attorneys in the above entitled action and is duly authorized to make this affidavit 
on their behalf; and affiant states that he has read the above and foregoing Com- 
plaint, and is personally familiar with the matters and things therein set out and 
that all matters of fact therein charged are true and correct. 

Urpan A. LAVERY. 

Subscribed and sworn to before me a Notary Public in and for the State and 
County aforesaid this 10th day of January, 1956. 

(Seal) Leo V. CLEARY, 
Notary Public. 


SpeciaL Notn.—Opposing Counsel may serve any and all Notices, or other 
communications, concerning this cause, on the above named William P. Mac- 
Cracken, Jr., one of the Attorneys for the Plaintiffs in the United States, at his 
office, Room 1152 National Press Building, Washington 4, D. C. 

Mr. Lavery. The document I hold in my hand is a printed copy of 
the complaint. That complaint, I think, is the first instance in which 
any soldier has attempted to challenge the legal and judicial authority 
of the Defense Department to compel him to attend involuntarily at 
a criminal trial in Japan under the circumstances that are set out in 
the complaint. 

In other words, I think this is the first actual challenge of the valid- 
ity and the constitutional correctness of the so-called administrative 
agreement between the United States and Japan, whereby members of 
the Armed Forces in Japan are forcibly delivered by the United States 
Army into the criminal courts of Japan wherever they may be located, 
in all areas of Japan, for trial under the domestic law of Japan for 
crimes o— the domestic law. 

I would like to say if anybody at any moment wants to ask me a 
question, it will help me to do that, rather than otherwise. 


The situation that is before this committee, as I understand it, has 
to do with the question of whether the President should not be asked 
to change the arrangement and agreement that is set out in the NATO 
treaty with the eight European nations who are members of the 
NATO group and with whom that treaty was made. 
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In that treaty, as is commonly known, there is an extended arrange- 
ment of several paragraphs, maybe 18 or 20, under which the troops 
of the United States in all of the NATO nations are made subject to 
the criminal law of the particular nation where they may violate the 
domestic law of that country. 

That series of paragraphs goes into some detail in discussing how 
that idea may be carried out. It is commonly known that that 
treaty was worked out by the President in some detail, and then was 
submitted to the United States Senate for approval or rejection under 
the provision of the Federal Constitution requiring treaties to be 
submitted to the Senate. 

That treaty was approved by the Senate with some reservations, 
and thereby it became the law of the land, of the United States. 

In my judgment, as an experienced lawyer, I would say that no 
lawyer and no soldier can directly contest the validity of that treaty 
and those provisions of that treaty. 

In the case of Japan a totally different procedure was adopted. 
The agreement, as it is called, administrative agreement, under which 
the Defense Department operates in Japan, originated with an under- 
standing made between the State Department and the Government of 
Japan. 

We say under oath in that complaint that that administrative 
agreement, first, was never authorized personally by the President; 
second, it was never submitted to Congress; third, it was never made 
in the form of a treaty and submitted to the Senate. 

We say, therefore, that that administrative agreement is a plain, 
blunt and, we believe, highly violative method by which the State 
Department and the Defense Department are attempting to legislate 
in a field where only Congress can legislate, and therefore the document 
and the arrangement is entirely unconstitutional and void. 

It happens that Mrs. Lavery and I last summer went to Japan for a 
visit with our daughter and son-in-law, who is a scientist with the 
Defense Department, and I have some familiarity as a result of that 
with the practical working of the Japanese courts. 

I became acquainted with the leading lawyer in Japan, whose name 
is on this complaint, Mr. Ben Bruce Blakeney. Mr. Blakeney was 
the counsel representing all of the Japanese criminals in the noted 
Japanese war trials after the war. 

He is a very distinguished lawyer. He was appointed by the United 
Nations and by the United States to represent these people, and he 
did an excellent job, but he spent 4 years at that. work. 

I had a long series of talks with him about criminal trials in Japan. 
I traveled in Japan. I know these remote areas in Japan. This par- 
ticular incident that is involved here occurred at a city called Mae- 
bashi. It is 80 or 90 miles from Tokyo. There is no American lawyer 
there. They are all in Tokyo, and they have great difficulty in get- 
ting to Maebashi. 

The method of trial in a Japanese criminal court is totally different 
from ours in America, in many respects. In the first place, they do 
not try a case from beginning to end, the way we do here in the United 
States. 

They try it on a given day, and then they adjourn for a week and 
then they pick it up on another day and they adjourn it again. 
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So, these boys have been forcibly compelled by the United States 
Army to go to this town of Maebashi, and their counsel had to follow 
them on at least 7 or 8 different occasions during the months of No- 
vember and December. 

Then on the 17th day of December Mr. Scolinos, whose name is on 
this complaint, and who came into the case through me, representing 
these boys in the actual trial, made a motion before the Japanese 
court telling the court that this projected lawsuit of ours would soon 
be filed in the United States, and asking the Japanese court, out of a 
sense of comity between nations, to suspend the trial of these boys for 
a protracted period for the particular purpose of permitting us to file 
this suit and carry it through to a conclusion. 

The Japanese court was, in my judgment, very sensitive to the 
rights of these boys, and out of a high sense of comity and respect, 
the Japanese judge did what he was asked to do, he spakiaeen the 
trial of these boys from the 17th of December until the 10th of 
February. 

In the meantime, we had filed this suit. Just to continue that phase 
of it for one thing more, as a part of our complaint here, we have 
filed a motion in the district court asking the court to stay the hand 
of the Army while the merits of this case are being heard, lest perchance 
if they do not do that, then this case will go to trial on the 10th of 
February and will shortly be ended and these boys will be sentenced 
and the case will be over, and the question of whether this case is 
moot will then arise. 

Moreover, there is the allegation in our complaint that thereby 
irreparable damage will be done these boys. We are merely asking 


the court, the matter comes up tomorrow Berwin in the court, to 
0 


stay the hand of the two officers, the Secretary of Defense and the 
Secretary of the Army, while the court itself enters into an inquiry 
about that matter. 

I should have thought that out of a sense of public relations and 
out of a sense of respect for public opinion the Defense Department 
would have said, “‘Gladly we will do that without any order.” 

But now we are confronted with a very grave attack against the 
complaint, and a refusal to make any concessions about continuing 
the case, and about staying the proceedings, and we have to go to 
argue tomorrow morning on that point. 

The gist of what I want to say here lies in what I have adverted to 
a moment ago. This administrative agreement with Japan should 
under the precedent established in the NATO treaty be considered 
as a matter which the President should negotiate and which should 
be submitted to the Senate as a treaty. 

They established a precedent in the NATO situation which it seems 
to me any court in the United States should hold was a binding 
precedent. 

Notwithstanding that, they have gone around the corner here, and 
I say that respectfully, and negotiated a treaty at an administrative 
level that the President knows nothing about, that Congress knows 
nothing about, that the Senate knows nothing about. 

Mr. CarNaHAN. You say they, “negotiated a treaty’’? 

Mr. Lavery. I beg your pardon. An administrative agreement. 
I want the record to be correct, and thank you, Mr. Chairman. 
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They negotiated an administrative agreement which is in no sense a 
treaty and has none of the prerogatives or authority of a treaty. 

I say, let the Government of the United States, if it wants to do the 
same thing in Japan which it has done in the treaty with the NATO 
nations, do it in the same way and negotiate a treaty and submit it 
to the Senate for approval. 

Until they do that, we think the administrative agreement in Japan 
is entirely illegal and unconstitutional. 

Thank you, Mr. Chairman, very much. 

I submit to any questions anybody wants to ask. 

Mr. CarnaHAN. For you who have just come in, the gentleman is 
Mr. Urban A. Lavery, attorney, of Chicago, IIl. 

Your contention, Mr. Lavery, is that it is an arrangement with 
Japan? 

Mr. Lavery. Private arrangement, and made at an administrative 
level. 

Mr. CarNAHAN. It is not a treaty? 

Mr. Lavery. Not a treaty in any sense. 

Mr. CarNnAHAN. Are there any questions that any of you would 
like to ask? Mr. Hays. 

Mr. Hays of Arkansas. No, thank you, Mr. Chairman. 

Mr. CarnsHan. Mr. Radwan. 

Mr. Rapwan. I will ask you this, Mr. Lavery: If it were a treaty, 
would that satisfy the legal position, as far as your opinion is con- 
cerned here? 

Mr. Lavery. I began by saying that as a veteran lawyer I respect 
the Constitution. The Constitution says that the laws and the 
Constitution of the United States and treaties made thereunder shall 
be the law of the land. So, I will answer your question by saying 
that if the Defense Department negotiates a treaty with Japan, as 
they did in the case of the NATO nations, I will necessarily have to 
submit and respect that, if it is submitted to the Senate and approved 
by the Senate. Does that answer your question? 

Mr. Rapwan. Half of it. 

Mr. Lavery. Ask the other half, then. 

Mr. Rapwan. But in this particular case you take particular 
exception because you say it was not a treaty, it was an administrative 
agreement? 

Mr. Lavery. Precisely, I go further and say there is no constitu- 
tional or legislative power whatever for an agency of the Government 
at the level of these two Departments, State Department and Defense 
Department, to legislate in a field which is legislation by Congress and 
the Senate, which is the thing a treaty is. 

Mr. Rapwan. No further questions. 

Mr. CarnaHAN. What action of the Armed Forces is in violation? 

Mr. Lavery. The action is, Mr. Chairman, that they take these 
boys from Tokyo every time the Japanese court sits, in a closed truck, 
and deliver them into the jurisdiction of the Japanese authorities in 
Maebashi and hold them there under duress and make them submit 
to the trial which is going on, and then when the Japanese court gets 
through with them and conviets them, the practice will be that they 
will again deliver the physical bodies of these boys into the possession 
and custody of the Japanese authorities and make them serve out 
their sentences under Japanese law. 
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Mr. CarRNAHAN. Were the boys taken into custody or arrested in 
the first place by Japanese authorities? 

Mr. Lavery. Never. I am glad you asked that question. These 
boys were never in the custody of the Japanese authorities at any time. 
They never were arrested. 

The Japanese authorities never had jurisdiction as they would have 
over a civilian, or even over a soldier if they arrested him and held 
him in custody. 

Mr. CarNnaHAN. Just how did they land in court? 

Mr. Lavery. They landed in court because the Armed Forces 
forced them to be there, period. They don’t want to go. But they 
are taken in a truck and forced to go from wherever they are, they 
are now in Tokyo, and every time the Japanese court sits, they are 
forcibly compelled to appear and submit to the jurisdiction of the 
Japanese court. ’ 

Mr. CarnaHAN. Mr. Selden. ; 

Mr. Sevpen. In these particular cases, were these soldiers on duty 
or off duty? i 

Mr. Lavery. They were off duty. 

Mr. Seven. That is all, Mr. Chairman. Thank you. 

Mr. CarnaHan. Who made the arrest in the first place? 

Mr. Lavery. There never has been an arrest. These boys are all 
in the custody of the United States Army. Some of them have been 
charged with violations of the United States Army Code, and have 
been court-martialed for a totally different charge. 

Mr. CarnaHANn. Who pressed the charge in the first place? 

Mr. Lavery. The Japanese Government, I am informed, filed with 
the Armed Forces in Japan certain allegations against these boys. 
Thereupon the Armed Forces undertook by virtue of this agreement to 
physically deliver them from time to time into the presence of the 
Japanese court. 

Mr. CarnaHan. Mr. Bentley. 

Mr. Bentiey. Mr. Chairman, I, of course, haven’t had an oppor- 
tunity, having just arrived here, to hear what the witness has been 
testifying on. 

May I ask one question? If it has been covered, please advise me 
and I will read the testimony later. 

Are you making a distinction between the Status of Forces Agree- 
ment as it operates in Japan and as it operates in Western Europe, 
or is what you say about Japan also applicable to Western Europe? i 

Mr. Lavery. No. I made the distinction in the NATO Treaty, ig 
that the United States Government entered into an identical arrange- ie 
ment which it submitted to the Senate for approval, and when the 
Senate, with its reservations, approved that NATO Treaty, and the 
recitals are identical, that treaty became the law of the land. 

Thereafter the State Department did not follow that binding 
precedent of submitting the question to the Senate by way of a 
treaty, but proceeded at a much lower level to work out what they 
call an administrative agreement, that never has been submitted to 
Congress or the Senate or anybody else. 

I challenge the authority and power of the State Department to 
do that, and I challenge in this lawsuit the authority and power of the 
Defense Department to follow out that procedure of that adminis- 
trative agreement. 
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I think they are totally without authority or power to do that. 

Mr. Bentuey. Is what you term “administrative agreement’ other- 
wise known as an Executive agreement? 

Mr. Lavery. This is not an Executive agreement. It does not 
bear the signature of the President, and nobody can fairly call this 
an Executive agreement. 

Mr. Bentiey. But in the particular case you were referring to, sir, 
that is, the action of our military people in turning over our own 
personnel to the Japanese authorities, you criticize that in Japan be- 
cause there is no treaty operative there. Now, because there is a 
treaty, let us say, operative in France, would you then accept that 
procedure as justified under a treaty? 

Mr. Lavery. I have already answered that question in connection 
with this gentleman. I am a lawyer and I respect the Constitution. 

When a treaty has been worked out by my Government and a 
foreign nation, and has been submitted to the Senate and approved 
with reservation, I submit because that becomes the law of the land. 

But for anybody to suggest that this thing become the law of the 
land, in my judgment, is a violation of all constitutional principles. 

Mr. Bent.Ley. You are making a special case out of what is taking 
place 

Mr. Lavery. I didn’t make it; they made it. 

Mr. Bentuey. You are referring to it. Thank you very much. 

Mr. Carnanan. Mr. Williams. 

Mr. Wiuutams. Thank you, Mr. Chairman. I wonder, sir, if the 
peace treaty that we concluded after the war with Japan had any- 
thing to say about criminal jurisdiction and how any agreements con- 
cerning jurisdiction would be worked out? Are you familiar with 
any provision in the peace treaty? 

Mr. Lavery. I am. The answer to your question is no, with a 
very large exclamation point after it. 

I am glad you asked that question. Article 3 of the peace treaty 
with Japan says that the United States and Japan shall work out ad- 
ministrative agreement for the disposition of the Armed Forces which 
are peacefully located in Japan. 

Nobody who is a lawyer, in my judgment, and nobody who is a 
layman, in my judgment, can possibly contend that the provision 
about working out an agreement for the disposition of the Armed 
Forces gives the Defense Department or the State Department the 
right to work out a criminal jurisdiction recital with respect to trans- 
ferring the power and authority over Armed Forces to citizens of 
Japan. 

Mr. Wixuiams. You don’t believe that within the word ‘“disposi- 
tion’”’ falls the power to make agreements? 

Mr. Lavery. I challenge that specifically in this complaint. I cite 
the language of the Webster’s International Dictionary, which says 
that in the military sense the word “disposition’’ means the way forces 
shall be distributed and taken care of physically. But there is no 
mention of jurisdiction over criminal cases. 

Mr. Wiuu1aMs. Does the agreement that was entered into between 
the countries have any similarity to the Status of Forces Treaties? 

Mr. Lavery. It is almost copied word for word. But I don’t think 
that makes it a treaty. 

Mr. WiuuraMs. That is all I have. 
65454—56—pt. 24 
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Mr. Carnanan. Mrs. Church. 

Mrs. Cuurcu. Mr. Chairman, I would like to first express my regret 
that an emergency arising in my own district prevented me from being 
here at the first moment today. 

I particularly feel such regret, because of the presence of Mr. Lavery, 
whose knowledge of constitutional law and capacity for human under- 
standing is greater than that of almost anybody else in my own district. 

I might say I pay that compliment gladly, although I think most of 
you know he is one of the strongest members of the opposite, that 
is, Democratic, party in Illinois. 

Mr. Lavery, I would like to ask you this question, though it may 
seem a bit afield. 

The testimony yesterday brought out the fact which had con- 
firmed our experiences in visiting the prison at Yokosuka, that most 
of the boys felt they would rather be tried under a court-martial no 
matter what the sentence, which admittedly would be far greater in 
most instances than that adopted by the Japanese court. 

Do you feel that is the case? 

Mr. Lavery. I am sure that is the case, Mrs. Church. 

I very much respect what you have said. Mrs. Church is my 
Congressman. I come from Evanston where she lives. I long ago 
had a very famous lawsuit against her husband, and we were on 
opposite sides, but we have been very great friends. 1 deeply appre- 
ciate what Mrs. Church has said. 

To answer your question, I spent some time in Japan, as I know 
you did, and I visited with Mr. Blakeney, whose name is on this 
complaint, who is a very distinguished lawyer. 

He constantly told me just that thing, that the baffling, alien, 
inscrutable thing of being presented to a Japanese court in a remote 
area of Japan, where nobody was there except the Japanese citizens 
themselves, was something these boys were all fearful of, and they 
didn’t understand it. 

They couldn’t know what was going on, and they would rather 
take their chances with a court-martial very much. 

It was my privilege over there to have attended an interview with 
the Chief Justice of Japan, Mr. Tanaka, a very highly respected man, 
a man who speaks English very well. 

He pointed out to me several times the great difference between 
- procedures and methods of jurisdiction in Japan and the American 
idea. 

I can summarize what he said by quoting that phrase from Kipling, 
which I know is true over there: “East is East and West is West, and 
never the twain shall meet.”’ 

You cannot understand what goes on in one of those trials even if 
you are an accomplished lawyer. You don’t know what is going on. 
Does that answer your question? 

Mrs. Cuurcn. That answers my question. I would like to ask 
just one more. 

Do you not think that it is rather gratifying to know that boys who 
feel themselves so abandoned, so far away from home, are so conscious 
of what they call their constitutional rights? 

Mr. Lavery. They are all very alert to it. I want to make one 
more statement. I am going to say this tomorrow in the argument. 
If the men in the Pentagon and, indeed, in the Department of Justice, 
could travel out in the areas of the United States and understand the 
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feeling and the genuine opposition of the mothers and fathers of these 
boys to being tried in a Japanese court, that they might stop it. 

That is what I want to say. 

Mrs. Cuurcu. It was my sad pleasure to call up the mother of 
every boy whom I saw in that prison, some of them outside my 
district. 

The parents, too, felt these boys had been abandoned, and that there 
was no justification for it under our constitutional system. 

Mr. Lavery. Let me add, if I may, from the time of Julius Caesar 
to the time of Napoleon and right down to the NATO Treaty it was 
the universal rule and practice of international law that the troops of 
any one nation which were in any other nation peacefully and volun- 
tarily kept absolute control of the criminal jurisdiction of their troops 
no matter whether it was a violation of domestic law or violation of 
the army law; and this NATO arrangement, and I say this advisedly, 
which now becomes the law of the land in those European countries 
is an absolute violation of 2,000 years of precedent and international 
law. 

One more thing, you may remember that St. Paul, when he was 
before the Sanhedrin and King Agrippa, stood up and said, “I am 
a Roman citizen. I can’t be tried by this court. I appeal to 
Caesar.”’ 

And they took him to Rome. 

Now, for 2,000 years that has been the law, and it isin our American 
institution, and it is a part of our American constitutional principles. 
If a treaty violates that or changes it, I wouldn’t say ‘‘violates,’’ I 
will submit. 

But I will not submit when some mere member of the Defense 
Department or the State Department tries to do it without a treaty. 

Mr. CarnaHan. We certainly thank you, Mr. Lavery, for your 
appearance. Now, we will go to the next witness. 

Mr. Lavery. Thank you very much. 

Mr. CarNnaHAN. We have with us this morning Congressman 
Udall of Arizona. We are very happy, Congressman, that you have 
taken the time to bring us your experience and your thinking in 
connection with the Status of Forces agreement. 

Do you have a prepared statement? 


STATEMENT OF HON. STEWART L. UDALL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ARIZONA 


Mr. Upatu. Yes, I do. 
have one. 

Mr. CarNAHAN. You may proceed, Congressman, as you desire. 

Mr. Upatu. I would like to read my statement. It is rather brief. 
I think I can get my point of view over to the committee best by 
reading it. 

I want to thank you, first, for allowing me to appear here today. 

I wish to present a statement this morning in opposition to House 
Joint Resolution 309. I have made a careful study of the issues 
framed by this resolution, and I am convinced that it is against the 
national interest. If enacted it would imperil the North Atlantic 
Treaty Organization, and disturb the spirit of cooperation which 
exists between the nations allied with us as partners in programs of 
common defense. 


I hope the members of the committee 
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One of the reasons which impels me to appear before your committee 
is that the transcript of the July hearings disclosed that not a single 
member of the House of either political party appeared in person to 
present the negative side and say the hard things which must be said 
against this resolution. 

I am confident, however, that there is a substantial segment of 
responsible opinion in the House, and in this committee, which sup- 
ports the forthright position taken by the President and his adminis- 
trators. I think, therefore, it is important that someone attempt to 
summarize, for the record, the arguments which make mandatory the 
defeat of this resolution. 

Let me add one other comment before discussing the merits of this 
controversy. Although the proponents have been at pains to phrase 
their charges in vague terms (some unidentified “they,” we are told, 
have been parties to a “sellout of American rights’’) this resolution is 
an attempt to bully President Eisenhower, and represents a frontal 
attack on his administration. 

Why, you ask, should a member of the Democratic Party take the 
part of the administration in this quarrel? The answer is quite simple. 
The Status of Forces Treaty is a prime example of the bipartisan 
approach in foreign affairs. 

The NATO Council formulated this treaty during one administra- 
tion, and it was sanctioned and ratified by a successor government. 
The essence of the nonpolitical approach is that it places the national 
welfare above party advantage, and it is not difficult for me, in that 
spirit, to rally behind the President on this unpopular issue. 

It seems to me that this resolution poses several questions. The 
first of these is: Did our Government, as charged, “abandon’’ estab- 
lished principles of international law in acceding to this treaty? 

As usual, international law disputes spawn two schools of thought. 
As a lawyer I am unable to agree with the interpretation placed on 
the United States Supreme Court cases by the advocates of this 
resolution. 

However, this lawyers dispute is irrelevant and takes place in a 
vacuum for the plain reason that theories of international law have no 
practical worth unless they are cognizable in foreign courts. 

The facts adduced before this committee indicate indisputably that 
the courts of all 15 NATO countries uniformly have never taken 
cognizance of such legal theories, and retain full sovereign powers m 
dealing with military forces of other nations. 

Clearly then, the contention that local law-enforcement agencies, 
without the Status of Forces Treaty, would not have jurisdiction of 
our troops in NATO countries is thoroughly untenable. This is the 
central argument of the proponents, and once it has been exploded 
the second logical inquiry should be: Did the treaty enlarge or restrict 
rights? 

If, indeed, this treaty confers on our citizens the maximum rights 
obtainable under the circumstances, we should commend the President 
and his Secretary of State and their critics should be put to silence. 

The evidence now before your committee on this point is uncontra- 
dicted and of one tenor: President Eisenhower stated: 


The NATO Status of Forces Agreements represent the maximum concessions 


obtainable from the foreign governments concerned, and the agreements are 


working well in practice. 
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Gen. Walter Bedell Smith, who at that time was Under Secretary 
of State, said: 
* * * Tt would most certainly follow * * * if the multilateral treaties should 


not become effective, that less favorable terms than those of these treaties would 
result from separate negotiations with the respective countries. 


Deputy Under Secretary Robert Murphy said: 


We believe that the arrangements we do have are, in general, the best that we 
can obtain today. We believe that these arrangements are reasonable and 
practicable and represent considerable concessions to the viewpoint of the United 
States by our allies. 

One other, more basic, question should command the attention 
of this committee. I note, Mr. Chairman, that you and other mem- 
bers have directed questions which exhibit a deep concern, con- 
stitutionwise, over the wisdom of enacting this resolution. 

I refer, of course, to the propriety of a resolution “directing’”’ the 
President to act when the constitutional treatymaking power is lodged 
in the President himself. 

At first blush it would appear that the passage of House Joint 
Resolution 309 would, in effect, censure the Senate for having been 
foolish enough to ratify the Status of Forces Treaty in the first place. 

In any event, there is a grave doubt that the Senate could “unratify”’ 
a treaty once approved. Consequently, would not the House, by 
passing this resolution, be guilty of arrogating to itself a right to give 
the Executive “advice and consent”’ on treaty matters, a prerogative 
solely vested in the Senate by the Founding Fathers. One wonders, 
knowing the propensities of our brethern, if the Senate would not look 
with seemly scorn on such action. 

As for the President’s powers, the enactment of this resolution 
would be nothing less than a crude legislative encroachment wholly 
unwarranted by the Constitution. In the present state of the world, 
with our enormous responsibilities in foreign affairs, this is no time for 
Congress to weaken the Executive by attempting to usurp Presidential 
powers. Under our system, the President carries the seals of the office 
of foreign relations; congressional intrusion in this field can only 
hinder and harass the Executive in the performance of his constitu- 
tional functions. 

It would be carrying coals to Newcastle for me to make to this 
committee more than a few passing remarks concerning our NATO 
enterprise. 

I might say at this point that I, along with Mr. Becker and Mr. 
Wayne Hays of your committee, was 1 of 6 who represented the House 
at the NATO Parliamentary Conference last summer. 

I am fearful that many of the arguments which have been presented 
here in support of House Joint Resolution 309 show an utter disregard 
of the basic concepts which make up the NATO idea. 

As a peacetime military economic alliance, NATO is without 
precedent in history. Its member nations stand on equal ground as 
partners. Its council operates, not by majority vote, but by unani- 
mous agreement. As the founding partner in this free world alliance, 
it is only fitting that our representatives foster that spirit of mutual 
regard which in the long run will alone ensure NATO’s survival and 
success. Of necessity, they must deport themselves with wholesome 
restraint and instill cooperation by respecting the sovereignty and 
rights of our allies. 
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Much is said about the fact that our country contributes a lion’s 
share of the men and materiel which form the backbone of NATO. 
Some do not fully realize, however, that the military bases contributed 
by many of the member countries, in addition to their other commit- 
ments, have an incalculable value, and entail an awesome risk in the 
bargain. Experts have estimated that the striking power of our 
Strategic Air Command would be cut as much as 80 percent if we were 
denied access to our foreign bases. 

The first objective of Soviet foreign policy since 1950 has been the 
disbanding of the NATO alliance. It was their chief objective at the 
recent Geneva conference, you will recall. Our country should take 
great care to avoid unwitting actions which might lead to the dissolu- 
tion or enfeeblement of NATO. Such a misstep could hand the 
Communists a bloodless victory which might tip the scales against 
us in the cold war. 

I would like to conclude my statement with a few general comments 
on these hearings. 

First, I feel that the sincere people who have proposed these resolu- 
tions have already accomplished a useful purpose. I have no doubt, 
Mr. Chairman, that by conducting this inquiry your committee has 
served notice on our coworkers in the Defense and State Departments 
that we expect them to exercise the utmost vigilance within the 
framework of these treaties in protecting the rights of our young 
soldiers. 

It is apparent, too, that there is considerable room for improvement 
in the protection and assistance accorded our soldiers, and I Some legis- 
lation will be enacted, along the lines suggested by Secretary Brucker, 
to provide free local counsel for our servicemen who stand accused 
before foreign courts. 

We can do this and more to preserve the freedom of our men; and 
simultaneously we can and must wisely preserve our system of alliances 
which has done so much to keep the peace of the world. 

Mr. CarRNAHAN. We will go around under the 5-minute rule. 
Mr. Chiperfield. 

Mr. CurperFieLp. Mr. Chairman. Mr. Udall, I feel that you have 
made a very constructive statement this morning. I have no ques- 
tions at the present time. I may ask some questions before we get 
through with you as a witness. ‘Thank you very much, sir. 

Mr. Carnawan. Mr. Hays. 

Mr. Hays of Arkansas. Mr. Udall, I was pleased to hear you say 
that you feel that some good is being accomplished by these hearings. 

I think that it is good for the executive department to know of the 
great concern there is across the country for the constitutional rights 
of our servicemen abroad. I am glad that you agree on that. 

I am very much interested in your constitutional question on the 
matter of our authority and the possible invasion of the jurisdiction of 
the Senate. We must find the correct answer to those questions. 

You say that in your studies you have not found anything to 
contradict your view that the treaties are to promote the extension 
of rights and not to limit rights, and that legally whatever rights our 
men have when taken under charges of violation of law in a host 
country, that legally we are at the mercy of the host country, so to 
speak. In the absence of a treaty we can only appeal to their 
cooperative spirit. 
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Mr. Upa.t. After all, on this matter of international law, we may 
have a concept that we feel is international law in our country, but 
that doesn’t make it the law in these other countries. 

There are no international law tribunals to entertain such a question. 

The point thet Mr. Murphy attempted to make here is that if our 
boys are arrested and held by the authorities in France, Greece, 
Iceland, or wherever the place happens to be, that we cannot hire 
a local lawyer to tell them what Chief Justice Marshall said in the 
Exchange case and demand: ‘Release this man.” 

The answer, as Mr. Murphy said, is that these courts will not 
take cognizance and they never have. Therefore, what we may 
conceive of as being international law, conceding that for the moment, 
is of no worth to us in attempting to liberate our men, and therefore 
we must sit down with them and bargain as best we can. 

Mr. Hays of Arkansas. That is from the practical standpoint. 
Are you familiar enough with international law to advise us on that 
point, as to whether or not what we have assumed to be the case is 
true, that is, we have to have treaties if we claim the right to take 
these men from the host country and try them ourselves? 

Mr. Upauu. I had better disclaim immediately any claim to 
being an international lawyer. I have only as much grasp of the 
subject as any other ordinary lawyer. 

What Mr. Murphy said, and he was summarizing the point of 
view and the experience of Defense and State, is that they have no 
method or means whereby they may assert legal principles in these 
courts which would be recognized. 

I am afraid that practical test is the only test that I know of on this 
international law question. 

Mr. Hays of Arkansas. We were told at page 153 of the hearings: 

At least the Supreme Court of Canada, the Court of Cassation of the Mixed 
Courts of Egypt, the Supreme Court of New South Wales, the British High 
Court of Justice, and the United States District Court for the Eastern District 
of Pennsylvania have considered and expressly rejected the contention that, 
absent an agreement among the nations concerned, visiting friendly forces are 
entitled to absolute immunity from the criminal jurisdiction of the host state. 

It is because I think that is the nub of this question, as far as passing 
this resolution in its present form is concerned, that I do what I can 
to focus attention upon the legal phases of the question. 

You don’t have any evidence on that point; do you? 

Mr. Upauu. No, I haven’t made any study of it. I have attempted 
to study the hearings here as thoroughly as I could. 

As far as I can ascertain from the experience of our people who have 
had to deal with this problem in a practical way in these countries, 
there is no way—there are no legal theories or arguments—which 
they can assert in order to deprive these sovereign states of jurisdiction 
in these cases. 

Mr. Hays of Arkansas. You have been very helpful to us. I 
just want to get all the light I can on the soundness of this premise 
that is stated here. 

We have to have a green light on both the legal and the practical 
phases of the matter. You have certainly spoken to the point. 

Mr. Upa.t. I might say, too, that the Department of Justice, Mr. 
Brownell, and his people who have studied it, have handed down 
the same opinion. 
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It is not only what the practical experience has been, it is what the 
Department of Justice—the lawyers of the administration—state as 
their view of it. International law avails us nothing under these 
present circumstances, as far as the courts of these other countries 
are concerned. 

Mr. Hays of Arkansas. I think we can find a way to meet the 
technical difficulties that you raise about the jurisdiction of the Senate. 

I wouldn’t want us to be too timid on that. I do recognize that 
we have certain courtesies due the Senate, and certainly quite aside 
from courtesy our own oath to recognize the Constitution comes into 
consideration, but we of the House are a part of the policy making 
procedures of this Government. 

But if we can start out with a proposition that all of us are seeking 
the same thing, whatever view we take on the legal question, the rights 
of our men abroad, then somewhere along the line we will find an 
effective way to do it. 

Mr. Upaut. I would like to make my position clear on this. I am 
no more happy in having our boys tried than anyone else is. I think 
the risk, on balance, that we run, is in carrying out our alliances and 
working with these other countries as best we can, and of having some 
of our soldiers admittedly get in trouble and fall into the hands of 
these governments. 

We may not like the way they are treated. But we have made great 
sacrifices in the past. The older brothers of some of these boys who 
are getting into difficulty now with the laws of these countries risked 
their lives, too, just a few years ago to get a peace. 

It seems to me if one of the costs of maintaining an alliance is to 


compromise, as we have done with these pore in these agreements, 
i 


that we are just going to have to make a little sacrifice a part of that 
compromise. 

I know I am not going to win any popularity contest coming in 
here and saying that. But I think it is a hard fact and we have to 
face it. 

Mr. Hays of Arkansas. Thank you. 

Mr. CarnaHANn. Mr. Williams. 

Mr. Wiuurams. Mr. Chairman, thank you. Mr. Udall, I think 
yours is a very helpful statement for this committee. 

I believe yours is the first testimony by a member of this body that 
suggests to us that we did gain jurisdiction from these treaties rather 
than give up jurisdiction. 

I think it will be helpful as we study the record to have this other 
view. 

Mr. Hays was inquiring of the legal fact, where jurisdiction lies 
when our forces are abroad. Mr. Lavery, the preceding witness, 
suggested that it is a matter of practice for 2,000 years that forces 
abroad not be tried by local tribunals. I don’t believe he addressed 
himself to the legal proposition, but the historical fact in practice. 

Do you have anything to say on that? 

Mr. Upatt. I didn’t get exactly the way he was applying his state- 
ment. But it would be my view certainly as far as occupying troops 
are concerned, there is no question about it. You go in under your 
own terms. 

There is no question, either, but that where you enter a country at 
the outset under terms and conditions where they consent to an 
arrangement, you come in under your terms. 
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But I don’t think there is any basis for the statement, since we have 
never had an alliance system like NATO—a peacetime military alli- 
ance where countries stand neither as conquered or conqueror, but on 
an equal basis, and the question arises, ‘‘We want to have a base in 
your country and bring in our troops and the troops of other countries.”’ 

The question arises, what shall the terms and conditions be under 
which they come in? I think this presents an entirely unprecedented 
situation. I don’t think that what Caesar or Hannibal did, is sig- 
nificant here, or that anywhere down through the pages of history 
you can point to a similar situation. 

I might refer to this committee, and I think it should be made a 
part of the record—I would ask that it be made a part of the record— 
a review that was printed in the Northwestern Law Review maga- 
zine. Mr. Lavery has undoubtedly already seen it. Mr. Anfuso 
placed it in the Record. It appears in the appendix of the Congres- 
sional Record at page A-231. It is by Prof. Edward D. Re, profes- 
sor of law at St. John’s University. 

He has made a study of this whole matter. It is a scholarly trea- 
tise, and is the best presentation I have seen. 

He states that the principle laid down by Justice Marshall in the 
Exchange case is that where troops are permitted to enter with con- 
sent and to pass through a territory, once such consent is allowed and 
the troops enter, then they are subject to the discipline of their own 
forces. The key to the thing is the consent. 

Obviously, with the NATO countries, they haven’t granted any 
blanket consent; in fact we had to sit down with our allies and work 


out interim arrangements while the treaty was pending. 

I would commend that article to you, and I would ask that it be 
placed in the record because it does throw a great deal of light on at 
least one point of view on this international law question. 

Mr. CarNAHAN. Without objection, the material will be entered in 
the record. 

(The material is as follows:) 


Tue NATO Srarvs or Forces AGREEMENT 
(By Dr. Edward D. Re) 
I 


Since, as part of our country’s collective defense efforts under the North 
Atlantic Treaty, American servicemen are stationed in other countries, it has 
become necessary to determine the rights and duties of these Americans while 
they are stationed in the territory of another NATO country. Hence, the NATO 
Status of Forces Agreement. It may be added that the agreement is not limited 
to servicemen, but includes civilian employees and dependents. 

It should be noted at the outset that the NATO Status of Forces Agreement is 
not, as one might infer from its title, an executive agreement or some informal 
understanding among the heads of states or military commanders of the NATO 
countries. Rather, it is a solemn treaty signed at London on June 19, 1951, and 
duly ratified by the Senate of the United States on July 15, 1953, by a vote of 
72 to 15.! From a legal standpoint it is a multilateral reciprocal treaty designed 
to implement the provisions of the North Atlantic Treaty. Its exact title is 
“Agreement Between the Parties to the North Atlantic Treaty Regarding the 
Status of Their Forces.” Its express purpose is to establish and set forth the 
terms and conditions which will determine the rights, duties, privileges, and 
immunities of the forces of one country that is a party to the agreement sent or 
stationed in the territory of another country that is also a party to the agreement. 

1 See 99 Congressional Record 9088 (July 15, 1953). See also hearings before the Committee on Foreign 


Relations, United States Senate, 83d Cong., Ist sess., on Status of the North Atlantic Treaty Organization, 
Armed Forces and Military Headquarters, April 7 and 8, 1953. 
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Before discussing the relevant portions of international law and the specific 
jurisdictional provisions of the agreement that have been subjected to severe 
criticism, a few preliminary observations should be made to place the specific 
topic to be treated in its accurate factual and legal framework. 

First, since the treaty is reciprocal in nature, whatever duties and rights are 
spelled out for the troops and personnel of nation A stationed in the territory of 
nation B will also determine the legal status of the troops and personnel of nation 
B stationed in the territory of nation A. The tenor of the agreement, therefore, 
is clearly one of partnership and equality whereby one party to the agreement 
does not exact or expect what it does not itself concede or grant. 

Secondly, the agreement is not limited to what has traditionally been referred 
to as passage of troops going from nation A to nation C and passing through the 
territory of nation B. The agreement, rather, is designed to give effect to what is 
actually a more or less permanent stationing of the troops and personnel of one 
country in the territory of another. 

Thirdly, the NATO status of forces agreement, for the first time in our history, 

rmits the stationing of American troops on foreign territory in times of peace. 

he agreement is not a wartime agreement between Allies. It expressly provides 
for modification and suspension of the jurisdictional provisions in the event of 
hostilities. 

These preliminary matters are of particular importance in determining the prin- 
ciples of international law that would govern such a situation because most of the 
precedents and authorities that have been urged in all discussions of this topic 
dealt with either the privileges and immunities of troops passing through a neutral 
country, invasion of enemy territory, or military occupation of enemy soil. 


II 


The provisions of the agreement that have been subjected to the severest criti- 
cism deal with the jurisdiction of a receiving state to try and to punish offenders 
for criminal offenses committed by personnel of a sending state within the territory 
of the receiving state. The agreement defines ‘‘sending”’ state as ‘‘the contracting 
party to which the force belongs.”’ By “‘receiving’’ state is meant “‘the contracting 
party in the territory of which ihe force or civilian component is located, whether 
it be stationed there or passing in transit.” 

Article VII of the agreement prescribes the circumstances under which the send- 
ing or receiving state will have either exclusive or concurrent jurisdiction to try 
offenders. In those situations where both states have concurrent jurisdiction 
article VII prescribes which state shall have the “primary”’ jurisdiction. Exclu- 
sive jurisdiction implies that only one State has the right to try an offender as in a 
ease, for example, of security offenses which are against the laws of one country 
but not of another. If an offense violates the laws of both states, both states may 
have jurisdiction. However, the state that has the right to try the offender in the 
first instance, and in this sense may be said to have the prior or superior right to 
try the offender, is deemed to be the state having the “primary” jurisdiction. 
This does not imply, however, that in the ordinary case a person may twice be in 
jeopardy. Paragraph 8 of article VII expressly provides: “‘Where an accused has 
been tried in accordance with the provisions of this article by the authorities of one 
contracting party and has been acquitted or has been convicted and ir serving, or 
has served, his sentence or has been pardoned, he may not be tried again for the 
same offense within the same territory by the authorities of another contracting 
party.”’ This section safeguards an accused against double jeopardy. This, how- 
ever, is subject to what may be deemed a military exception to double jeopardy 
which does not prevent the military authorities of a sending state from trying a 
member of its force for a violation of rules of discipline arising from an act or omis- 
sion which constituted an offense for which he was tried by the receiving state. 

Article VII sets forth the respective criminal jurisdiction of the sending and 
receiving states. Paragraph 2 of article VII, which deals with exclusive jurisdic- 
tion, in effect, provides that each state shall have the sole right to try offenders 
for “‘security offenses such as treason, sabotage, and espionage which are punish- 
able by the law of the state having exclusive jurisdiction and not by the law of 
the other state.”” As can be imagined, problems involving the exclusive jurisdic- 
tion of a state will not be numerous and hence have not evoked undue criticism. 

Article VII gives the sending state primary jurisdiction over two types of 
offenses committed by its armed forces. The first relates to offenses solely 
against the property or security of the sending state, or against the person or 
property of personnel of the sending state. The second relates to offenses arising 
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out of any act or omission done in the performance of official duty. An American 
soldier in France, therefore, who commits an offense against another American 
soldier or his property comes within the primary jurisdiction of the American 
military authorities. If the American soldier were to commit an offense while in 
the line of duty, such an offense also would come within the primary jurisdiction 
of the American authorities. 

Most of the criticisms that have been heaped upon the NATO Status of Forces 
Agreement stem from that provision of article VII that ‘‘in the case of any other 
offense the authorities. of the receiving state shall have the primary right to exer- 
cise jurisdiction.”” This includes the greater majority of the off-duty offenses. 
It includes, for example, the case of the American soldier in France, who may 
commit an assault upon a Frenchman, or who may be driving an automobile 
while under the influence of intoxicants and all of the other offenses that are 
usually punishable by a civilian community. 

A provision that is very important from the standpoint of the practical admin- 
istration of the agreement deals with the waiver of jurisdiction by the state having 
the primary jurisdiction. First, in the event that the state having the primary 
jurisdiction does not desire to exercise jurisdiction, it shall notify the authorities 
of the other state for a waiver of its right in cases where that other state considers 
such waiver to be of particular importance. 

Pursuant to this provision, when the giving of sympathetic consideration to a 
request for a waiver of a state’s jurisdiction results in a waiver of its jurisdiction, 
many problems are neatly avoided. Actually, experience indicates that it is only 
in the exceptional case that the receiving state will wish to exercise its primary 
jurisdiction to try a member of the force of the sending state and not grant the 
request for a waiver of its jurisdiction. It is unquestionably true that ‘‘the ex- 
perience of the Armed Forces has been that the countries in which the United 
States forces are stationed give waivers of this jurisdiction in the great majority 
of cases.’ 2 

III 


The question, nevertheless, remains whether under international law the receiv- 
ing state would have the right to try members of a force that it has invited or which 
has otherwise entered its territory with its consent. Certain cases where the re- 
ceiving state has actually tried American soldiers for off-duty offenses committed 
on the territory of the receiving state have received a great deal of publicity and 
as a result the question may very well be asked why under the agreement the 
United States has agreed té subject American soldiers to the criminal jurisdiction 
of the foreign country where he may be stationed. Based upon the firm belief 
that the rule of international law as laid down by Chief Justice John Marshall and 
many other later authorities is that troops of a friendly nation stationed within 
the territory of another are not subject to the local laws of the other country, but 
are subject only to their own country’s laws and regulations for the government 
of the armed services,? many patriotic Americans have vehemently objected to 
the approval of the NATO Status of Forces Agreement. 

The view that the receiving state under international law would have no 
jurisdiction to try American soldiers for off-duty offenses has led Senator Bricker 
to state that to approve the criminal jurisdiction provisions of this treaty would 
amount to penalizing the American soldier in an effort to please our NATO 
allies.4 In the sincere belief that this unprecedented agreement reflects a callous 
disregard of the rights of American Armed Forces personnel, Senator Bricker 
proposed a reservation to the agreement * intended to withhold from the receiv- 
ing state all jurisdiction over criminal offenses committed by members of the 
United States forces. At the same time the reservation would have had the 
result of depriving the United States of jurisdiction over offenses by foreign 
forces in United States territory if the foreign state requested a waiver of Ameri- 
can jurisdiction. The end result of such a reservation, had it been adopted, 
would have been to deprive the receiving state of jurisdiction over all offenses 
committed within its territory regardless of whether in the line of duty or the 
nature of the offense. Thus, an American soldier while off duty in Paris could 
not be tried by the French authorities for an assault and battery upon a French- 
man, or for any other crime. Under the agreement, since its provisions are 
applicable to the political subdivisions of contracting parties, a French soldier 


2 See statement of Maj. Gen. Claude B. Michelwait, Deputy Judge Advocate General of the Army in 
the NATO Status of Forces Agreement, 18 The Judge Advocate Journal 15, 16 (1954). 
399 Congressional Record 4818, 4819 (May 7, 1953). 
: +O eae Record 4818 (May 7, 1953). 
id. 
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who commits a crime while off duty in New York City can be tried by the appro- 
owe court of the city or State of New York. If the reservation proposed by 

nator Bricker would have been effective, such a French soldier could not be 
tried by local authorities, if a request were made by the French authorities for a 
waiver of jurisdiction. The Bricker reservation, together with the criminal 
jurisdiction provisions of the agreement, were thoroughly considered by the 
Senate. 

IV 


If a member of the force of a sending state is to be tried by a receiving state for 
a criminal offense committed within the receiving state, the offender, naturally, 
will be tried according to the law of the receiving state and, hence, will receive 
whatever benefits and protections are afforded by that law. However, apart from 
rights existing under local national law, paragraph 9 of article VII of the agree- 
ment sets forth certain specific rights that must be accorded to an offender. 

In addition to these safeguards, prior to the ratification of the agreement, the 
Senate adopted a statement or reservation proposed by its Committee on Foreign 
Relations. This statement declared that it was the understanding of the Senate 
which was inherent in its advice and consent to the ratification of the agreement 
that nothing in the agreement diminished or otherwise altered the right of the 
United States to safeguard its security by excluding or removing from the United 
States persons whose presence is deemed prejudicial to its safety and security. 
This statement was amended so as to include additional matters which expressed 
the sense of the Senate * that: 

1. The criminal jurisdiction provisions of article VII of the agreement were 
not to be deemed a precedent for future agreements. 

2. Where a member of the Armed Forces of the United States is to be tried by 
a@ receiving state, his commanding officer shall examine the laws of such state 
with particular reference to the procedural safeguards contained in the Consti- 
tution of the United States. 

3. If the commanding officer is of the opinion that there is danger that the 
accused will not be protected because of the absence or denial of constitutional 
rights he would enjoy in the United States, the commanding officer shall request a 
waiver of jurisdiction in accordance with the provisions of the agreement. If the 
receiving state refuses to waive its jurisdiction, the commanding officer shall 
request the Department of State to press such request through diplomatic channels. 

4. When a member of the Armed Forces is tried by the receiving state a repre- 
sentative of the United States ‘‘will attend the trial’’ and will report any non- 
compliance with the procedural safeguards enumerated in paragraph 9 of article 
VII of the agreement to the commanding officer of the Armed Forces of the United 
States in the receiving state who, in turn, will request the Department of State to 
take appropriate action to protect the rights of the accused. 

The late Senator McCarran, who opposed the ratification of the agreement 
chiefly because in his opinion it was ‘‘violative of the rights of American nationals,’ 
indicated that, although paragraph 9 of article VII ‘‘looks like a pretty good list,’’ 
upon analysis ‘‘it becomes apparent that some of the most important guaranties 
under our own Bill of Rights have been omitted from this list.’ He observed, 
among other things, that there were no provisions guaranteeing a public trial, the 
privilege against self-incriminavion, freedom from cruel and unusual punishments, 
the right to appeal or review a decision, freedom of religion, freedom ot speech and 
of the press, right of free assembly and petition, freedom from unreasonable 
searches and seizures, and the right to trial by jury. Apart from the wisdom of 
inserting a Bill of Rights in an international treaty of this nature, it should be noted 
that some of the rights referred to, such as trial by jury, would have no application 
to a serviceman who would otherwise be tried by military court-martial. It also 
could be shown that some of the remarks, such as the one that there is no presump- 
tion of innocence under the law of France and other European nations, are fac- 
tually incorrect. Actually, the more valid answer to Senator McCarran’s criticism 
would probably not be one dealing with technical principles of constitutional law 

and the administration of criminal justice, but rather, would deal with the highly 
developed system of jurisprudence that prevails in the NATO countries. his 
fact was poin.ed out by Senator Wiley, who added that “‘our experience with these 
countries with respect to this problem has been good.”’ Of course, the Senator 
referred to our experience under the temporary bilaceral arrangements that 
existed subsequent to World War II and prior to the NATO Status of Forces 


6 99 Congressional Record 9080 (July 14, 1953). 
799 Congressional Record 9032 (July 14, 1953). 
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Agreement. Senator McCarran, however, was fully justified in observing that 
the accused’s right “to communicate with a representative of the government of 
the sending state” differed from the right ‘‘to have such a representative present 
at his trial,” and this latter right, according to subdivision (g) of paragraph 9 or 
article VII, would only exist “when the rules of the court permit.’”’ To be deprived 
of the right to have a representative of the government of the sending state present 
at the trial might very well be more important than a so-called public trial. 
Furthermore, this limitation upon the right of an accused is contrary to one of 
the requirements enumerated in the statement of the Committee on Foreign 
Relations that a representative of the United States attend the trial of an Ameri- 
can serviceman being tried in the courts of a receiving state. Although the state- 
ment does not have legal effect, it does, nevertheless, declare and make known to 
the commanding officer in the foreign country, and through the Department of 
State to the foreign country itself, the policy of the United States. 


Vv 


It is entirely justified to regard the case of the schooner Exchange as the con- 
venient and authoritative point of beginning in a discussion of this subject. 
This celebrated case involved a libel filed in the United States District Court for 
the District of Pennsylvania by American citizens who claimed to be the former 
owners of the schooner Exchange.2 They alleged that the vessel had been seized 
outside the United States by orders of the Emperor of France, and was subse- 
quently commissioned as a man-of-war by the French Government. After 
referring to the “‘perfect equality and absolute independence of sovereigns’? Chief 
Justice Marshall stated that the ‘‘common interest impelling them to mutual 
intercourse, and an interchange of good offices with each other * * * have given 
rise to a class of cases in which every sovereign is understood to waive the exercise 
of a part of that complete exclusive territorial jurisdiction, which has been stated 
to be the attribute of every nation.’”’ In enumerating this class of cases, Mr. 
Chief Justice Marshall first mentioned ‘‘the exemption of the person of the sov- 
ereign from arrest or detention within a foreign territory’’; secondly, ‘‘the im- 
munity which all civilized nations allow to foreign ministers” and then added: ‘‘A 
third case in which a sovereign is understood to cede a portion of his territorial 
jurisdiction is, where he allows the troops of a foreign prince to pass through his 
dominions.” 

The celebrated jurist stated that the consent for foreign troops to enter a 
friendly country is not presumed but must be expressed. In relation to vessels, 
however, he stated that the situation was different in that unless a particular 

‘port was closed to a foreign naval vessel and notice of such fact was given “‘the 
ports of a friendly nation are considered as open to the public ships of all powers 
with whom it is at peace.’”’ The libel was therefore dismissed and the vessel 
was released. 

Even if it be assumed that a judicial decision of a national tribunal can authori- 
tatively expound principles of internatinoal law, and that concepts analogous to 
stare decisis are also applicable to international law®, it is manifest that the re- 
marks of Chief Justice Marshall dealing with the immunity of troops were dicta. 
These remarks, 67 years later, again in dicta were expanded to read as follows in 
Coleman v. Tennessee: 

“It is well settled that a foreign army, permitted to search through friendly 
country or to be stationed in it, by permission of its government or sovereign, is 
exempt from the civil and criminal jurisdiction of the place.’”’ !° 

The Coleman case dealt with a criminal offense committed on enemy territory. 
It involved a military occupation of “hostile country,’ and consequently “‘soldiers 
of the Army of the United States in Tennessee during the war * * * were not 
subject to the laws nor amenable to the tribunals of the hostile country.”” Hence 
the defendant was to he “delivered up to the military authorities of the United 
States to be dealt with as required by law.” 

Although the Coleman case dealt with a criminal offense committed by a mem- 
ber of an occupying force over enemy territory, the Court spoke of an exemption 
from the “civil and criminal jurisdiction of the place.” 


*7 Cranch 116 (U. S. 1812), 

* Cf. Bishop, Jr., International Law Cases and Materials 33 (1953). ‘One trained in the common law 
must be constantly on guard against assuming that precedents are regarded as binding authorities in inter- 
national law. It is clear that there is no rule of stare decisis in international law.” 

© Coleman v. Tennessee (97 S. U. 509, 616 (1879) ). The authority for this statement was the case of the 
schooner Exchange. 
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The dictum of the Coleman case became the holding of Dow v. Johnsun decided 
the following year by the Supreme Court of the United States.!! In this case, 
General Dow was sued in a State court of Louisiana for certain property that he, in 
his military capacity, had ordered to be taken from a plantation owned by the 
plaintiff Johnson. Judgment was given against the general by default and an 
action was brought upon the Louisiana judgment in the Circuit Court of the United 
States for the District of Maine. Mr. Faptlee Field, who wrote the majority opin- 
ion for the Supreme Court of the United States, held that General Dow was not 
subject to the civil jurisdiction of the local court and, hence, it had no jurisdiction 
to render the judgiment upon which the plaintiff brought suit. 

The three cases just discussed are the American judicial decisions principally 
relied upon to establish the immunity or exemption of troops from the jurisdic- 
tion of the territorial sovereign. 

Another Supreme Court decision also relied upon is Tucker v. Alerandroff.2 In 
the Tucker case, a detachment of the Russian Navy with the consent of the United 
States entered the United States for the purpose of manning a vessel that had been 
built in this country for the Russian Navy. Pursuant to the specific provisions of 
a treaty between the United States and Russia, the Supreme Court held that the 
commanding officer of the Russian detachment was entitled to have a deserter 
arrested and returned to his control. The Tucker case is generally cited for its 
statement concerning the holding of schooner Exchange case. It reads: ‘‘This 
ease, the schooner Exchange, however, only holds that the public armed vessels of 
a foreign nation may, upon principles of comity, enter our harbors with the pre- 
sumed license of the Government, and while there are exempt from the jurisdic- 
tion of the local courts; and by parity of reasoning, that if foreign troops are per- 
mitted to enter or cross our territory, they are still subject to the control of their 
officers and exempt from local jurisdiction.’’ Although the preceding cases are 
not the only ones decided by American courts that had some bearing on the 
subject, they are the most relevant and the most cited precedents. Yet as can 
be gleaned even from the terse factual discussions contained herein, they fall far 
short of the mark surrounding the stationing of troops abroad pursuant to the 
North Atlantic Treaty. 

vI 


The true foundation and basis of the case of the schooner Exchange, however, 
is not found in its discussion of the three classes of cases ‘“‘in which every sovereign 
is understood to waive the exercise of a part of that complete exclusive territorial 
jurisdiction,’”’ which has been stated to be ‘‘the attribute of every nation,”’ but in 
the statement that declares categorically: 


“The jurisdiction of the nation within its own territory is necessarily exclusive - 


and absolute. It is susceptible of no limitation not imposed by itself. * * * 
All exceptions therefore, to the full and complete power of a nation within its own 
territories must be traced up to the consent of the nation itself. They can flow 
from no other legitimate service.”’ 

Clearly, therefore, the rule is one of territorial supremacy and all exceptions 
thereto must be traced to the consent of the territorial sovereign. The exceptions 
involve situations where the territorial sovereign has waived the jurisdiction 
that would normally attach. These situations do not involve any extraterri- 
toriality but are referred to as exemptions from the territorial jurisdiction. In 
such cases the person or thing is exempt or immune from the jurisdiction. The 
important question that persists deals with the scope or extent of the immunity 
or exemption. 

As indicated in Cheng Chi Cheung v. The King," some immunities are well 
settled while others are more uncertain. The immunity of the sovereign himself, 
his envoy, and his property, including his public armed ships, from the local or 
territorial jurisdiction is clear. The applicability and extent of the immunity 
over friendly foreign armed forces is not clear. Although it is clear that a certain 
immunity exists, it is equally clear that such an immunity is not unlimited and 
complete. As to troops, as distinguished from naval vessels, there does not 
even. exist a presumed or implied consent to enter a friendly country. The 
consent must be expressed, and as indicated by many of the writers the conditions 
of the movement are arranged * * * in a preliminary treaty or agreement.“ In 
other words, the permission to enter the territory will also contain the conditions, 
privileges, and limitations .upon .which the permission is granted. Clearly, 


11 100 U. 8. 158 (1880). 

12183 U. 8. “a 

13 1939 A. C. 

4 Davis, The _ =a of International Law 8&3 (4th edition 1916). 
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therefore, the matter of entry or passage of a force through foreign friendly 
territory is strictly a matter of consent. 

A survey of the sources examined reveals that the granting of consent does not 
ipso facto imply a complete exemption or immunity from the jurisdiction of the 
territorial sovereign. EKven those authors who favor the existence of such an 
exemption indicate that in the absence of a special agreement the immunity is 
subject to limitations. Following the lead of Mr. Chief Justice Marshall, most 
authors concede that the immunity is limited to the passage of troops. The 
limitations are expressed in varying language. Lawrence speaks of the limitation 
within their own lines or were away on duty. Oppenheim similarly limits the 
immunity to the rayon of the fortress and to offenses committed on duty.!® 

The most extensive discussion of this subject is found in an article written by 
an English scholar, G. P. Barton.!?7 After a treatment of the international agree- 
ments concluded in World War I, the interwar period, World War II, the relevant 
municipal legislation, and the existing judicial decisions, the author concludes 
that even though the military courts of a foreign friendly force are entitled to 
exercise jurisdiction over its members, which includes the right to try a member 
for offenses against the local law, “it has not yet been established that this right 
carries with it the right to exercise exclusive jurisdiction over members of those- 
forces who commit offenses against the local law.’’ He adds: 

“On the contrary, it has been shown that there exists a rule of international 
law according to which members of visiting forces are, in principle, subject to the- 
exercise of criminal jurisdiction by the local courts and that any exceptions to 
that general and far-reaching principle must be traced to express privilege or 
concession.” 

It cannot be seriously questioned or disputed that all authors recognize and 
agree that the scope and extent of the immunity is really a matter of agreement 
between the interested States. This view is fully justified by a survey of the 
practice of States. The various bilateral conventions, agreements, and arrange- 
ments actually entered into reflect the particular needs of the parties with regard 
to a specific situation to be dealt with. Some granted complete immunity whereas 
others granted none. Not only was no single type of agreement used, but those 
agreements granting a complete exemption from the local jurisdiction were 
wartime agreements considered to be temporary and exceptional and dictated 
by the conditions of war.'® The only existing multilateral treaties on the sub- 
ject do not recognize any unqualified immunity. Moreover those who insist 
that there exists a principle of complete exemption in the absence of agreement 
can find no support in the decided cases apart from the dictum in the Schooner 
Exchange case whicb, again in dicta, was expanded in the Coleman and Dow 
cases. The oft-cited Cheng Chi Cheung case involved the commission of a crime 
committed on board a naval vessel and the other cases were decided pursuant to 
a specific agreement. 

Sound legal analysis, therefore, would require the conclusion that although a 
certain immunity exists for foreign visiting forces, the extent of the immunity is 
strictly a matter of agreement. It is for the territorial sovereign to determine 
the extent to which he wishes to waive the exercise of his jurisdiction. The 
agreements actually entered into by the nations of the world, and the decided 
cases clearly demonstrate that the problem has always involved reconciling ‘‘the 
practical necessities of the situation with a proper respect for national sover- 
eignty.’’ 20 

Predicated upon the foregoing legal analysis, it is apparent that the contention 
that, in the absence of the agreement, the NATO countries would have no juris- 
diction over American forces stationed there is completely untenable. The agree- 
ment not only concedes the primary jurisdiction to the sending state in offenses 

'S Lawrence, International Law 225 (7th edition, 1923). 

161 Oppenheim, International Law 759-760 (7th edition Lauterpacht, 1948). The footnote to the state- 
ment cites Malero Manuel v. Ministere Public, decided by the Court of Cassation of the Mixed Courts in 
Egypt in 1943. 30 AJIL 349 (1945). 

. oe Armed Forces: Immunity from Criminal Jurisdiction, 27 Brit. YBIL 186 (1950) 

. . ». 

'§ See Resolution of the Institute of International Law 147-148 (1916). 

” “On the whole judicial decisions during the war lend little support to a claim for immunity in the case 
of offenses unrelated to the military duties of the offender. The question is a controversial one, inviting, 
as it has received, diplomatic solution in accord with the particular and special situation presented, There 
are certainly numerous and highly respectable authorities in support of the solutions adopted by the Mixed 
Courts of Egypt. Indeed it may be asked whether their decisions do not, after all, re) rcsent an eminently 
fair and reasonable interpretation of the principle of ‘implied consent’ which lies at the basis of the classic 
decision of Chief Justice Marshall, an interpretation which reconciles the practical necessities of the situa- 
tion with a proper resnect for national sovereignty.’’ Brinton, The Egyptian Mixed Courts and Foreign 
Armed Forces, 40 AJIL 737, 741 (1946). 
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arising out of the performance of official duty, but also in offenses solely against 
the property or security of the sending state or against the person or property of 
the personnel of the sending state. Tn the remaining cases when the receiving 
state shall have the primary right to exercise jurisdiction, the agreement expressly 
provides for the giving of sympathetic consideration to a request for a waiver of 
such jurisdiction. It is in this area that a great deal can be done in the actual 
implementation of the agreement. Surely, if an American serviceman about to 
be tried by a local court expresses the desire to be tried by an American court 
martial everything diplomatically possible should be done by the American au- 
thorities to see to it that the receiving state waive its primary jurisdiction. In 
this connection one is in accord with certain statements of Senator Bricker,”! that 
‘“k * * judge advocates should try to obtain a waiver of jurisdiction for every 
American serviceman in foreign custody.”” This seems to be in line with the 
resolution made by the Committee of Military Justice of the New York County 
Lawyers’ Association pursuant to which the Defense Department was requested 
‘to adopt a procedure whereby in all cases of United States Military Personnel 
involved with the civil authorities in Japan as well as in the NATO countries, 
efforts be made to have the personnel returned to United States military custody 
for appropriate disciplinary action by the military authorities.” 22 This resolution 
would also strengthen the procedural safeguards provided by paragraph 9 of 
article VII of the NATO agreement in those cases where the receiving state re- 
fuses to honor the request for a waiver of jurisdiction, by guaranteeing to every 
American serviceman ‘adequate legal representation not only by local counsel 
versed in local procedures, but in addition * * * military counsel to aid in the 
defense of such person.” 

These suggestions seem to possess great merit and would justify legislation to 
authorize making available the necessary funds to engage the personnel required 
to achieve the desired purpose. They are sound suggestions, since they impliedly 
admit the wisdom of the American collective security plan. The alternative of 
abandoning NATO or the agreement is hardly a solution that warrants, in the 
view of our military leaders, serious consideration at this time. In view of the 
fact that the agreement is reciprocal, it seems difficult to speak of its terms as 
being unfair or unjust. Rather they tend to prove a statement made by Chief 
Justice Marshall in another famous case that ‘‘no principle of general law is more 
universally acknowledged than the perfect equality of nations.’’ As indicated at 
the very beginning of the article, America is dealing with partners and Allies, not 
with conquered nations. After such deliberation, the NATO Status of Forces 
Agreement represents the solemn compact that has been agreed to by sovereign 
nations. If it is to be changed or modified, it must be done so freely and willingly. 
It is earnestly hoped that the modification or supervision of its terms will not be 
made necessary by those provisions dealing with the dreaded ‘‘event of hostilities.” 

1. Exercise of criminal jurisdiction by foreign tribunals over persons subject to 
United States military law: During the period January 1, 1954, through Novem- 
ber 30, 1954, 7,416 (3,987) 2 persons subject to the United States military law 
were accused of offenses subject to the jurisdiction of foreign courts throughout 
the world. Jurisdiction was waived by foreign courts in 5,424 cases, and trial 
was had in 1,475 (793) cases. Charges were dropped as to 255 individuals, and 
123 were acquitted. Confinement was imposed in 178 (38) cases but was sus- 

nded in all but 77 (16) cases. In 1,164 (693) cases, fines only were imposed. 
These figures include statistics under the North Atlantic Treaty Organization 
status of forces agreement, which is applicable to United States forces in Belgium, 
Canada, France, Greece, Luxembourg, The Netherlands, Norway, the United 
Kingdom, and Turkey. ’ Of the 1,475 cases tried by foreign courts, 815 (452) 
were subject to the status of forces agreement. 

Partial statistics of cases tried by countries include: France 283 (117), The 
United Kingdom 271 (208), Canada 249 (125), Panama 216 (104), Iceland 116 
(25), and Japan 107 (36). 

As of February 10, 1955, 58 United States citizens subject to military law were 
serving sentences to confinement in foreign institutions pursuant to sentences of 
foreign courts. Of course, 32 were for robbery and larceny, 15 for rape and related 
offenses, 6 for assault-type offenses, 4 for murder, and 1 for negligent homicide. 


21 Bricker, Safe-Guarding the Rights of American Servicemen Abroad, 15 The Judge Advocate Journa! 
1, 3 (1953). The Senator suggests that if it is ascertained that in a given country or area a serviceman cannot 
obtain a fair trial because a “Communist judge or one who is violently anti-American cannot be trusted to 
give an American”’ a fair trial, the “territorial jurisdiction of any such judge should be declared off-limits for 
all Armed Forces personnel.”’ Jd. at 4. 

2 12 Bar Bulletins 39 (1954). 

23 Figures in parentheses indicate the number of traffic cases included in adjacent figures. 
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Mr. Wriuiams. That is all T have, Mr. Chairman. 

Mr. Carnawan. Mrs. Church. 

Mrs. Cuurcn. Mr. Udall, I think you have given us a statement 
which is most provocative of thought. 1 would wish that I might 
have been able to read it before I came to this meeting so that I 
might ask a few more questions about certain points in it. 

I think that you have made an excellent presentation of the case 
aganist the Bow amendment. I congratulate you on it. 

I am not sure, however, there is not such a fundamental disagree- 
ment of viewpoint between us as to make questions futile. But ] 
would like to ask two, if I may. 

Referring to your paragraph, ‘“‘Was international law abandoned,”’ 
and to your statement, ‘“This lawyers dispute is irrelevant and takes 
place in a vacuum for the plain reason that theories of international 
law have no practical worth unless they are cognizable in foreign 
courts,” do I interpret that as meaning that you think that if a 
constitutional right of an American is not recognized by a foreign 
court it does not exist except in the vacuum? 

Mr. Upatu. What I mean is that if you and I are lawyers and a 
problem is pending in court, we may have some theory of law 

Mrs. Cuurcu. Is constitutional right a theory? 

Mr. Upaut. Let me explain my position. I don’t know whether I 
completely understand your question, but any theory of law as 
between lawyers and courts isn’t worth a thing unless you can take 
it to court and win acceptance for it. 

Therefore, interpretations of the Constitution of our country carry 
no weight and will not carry any weight before an English magistrate 
or one in Greece or Iceland. 

Mrs. Cuurcn. Exactly. My point is that even if it does not carry 
any weight before such a magistrate, does this mean that the right 
involved does not exist for the American person involved? 

Then I go on from that to say that those of us who believe in the 
Bow amendment are convinced that when a man is sent overseas, 
drafted presumably, going at least without his consent, and perhaps 
against his will, he still has as long as he is under the jurisdiction 
of the United States Army with its Code of Military Justice the 
right to be protected by the fundamental rights of his Constitution, in 
contrast to an American tourist who waives such rights when he 
voluntarily puts himself under the jurisdiction of the foreign country. 

I think that that represents a basic concept—you think about that 
overnight and let me think about your speech overnight. 

I would like to go on to the second point. You are right in saying 
that these treaties had to be bargained for and arrived at. My 
concept is that we made these agreements under the wrong concept: 
that we have permitted the other countries to believe that we are 
there more for our own good than for theirs. 

I point to the case of Greece, which I mentioned yesterday, where 
we did go in with the definite waiving on their part of such jurisdiction 
as is under consideration. The Greeks took no exception to it until 
they found other countries were given such jurisdiction and concluded 
that they were being disc riminated against. 

Wouldn’t it be a good thing if we could have gone in and protected 
the rights of these boys by bargaining, if nee essary? 


65454— 56— pt. 2 
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Mr. Upatt. I| think there is a very definite answer to that point. 
You and I are in perfect agreement, that our people should have gone 
in and bargained as strongly as possible on this matter. 

The assertions I have placed in the record from President Eisen- 
hower, from General Smith, from Mr. Murphy, all of these people say 
we did bargain as strongly as possible. . 

The 15 Ambassadors to the NATO organization sit around a table. 
There is no majority vote; no one can lay down the law and say that 
we insist on this or that. They just have to sit and thrash out an 
agreement. 

Our Ambassador and Lord Ismay, the head of the Council, ex- 
plained to us in Paris what a tremendous job it is with these 15 coun- 
tries to sit down and reach an agreement on some problem. 

I think, as near as | can tell, and that is what the President says, 
that this is the best they can do. Maybe it isn’t, but I am willing to 
take their opinion on it. 

Mrs. Cuurcu. | am most concerned as regards the principle in- 
volved. I am also terrifically concerned about the practical applica- 
tion in those countries which have no fundamental legal system 
similar to ours. I would say that there are some countries today 
where, because of the height of the feeling against us, I would not 
want to be tried even for going through a stop sign. 

Mr. Upau. It is not a happy situation. I don’t go home pleased 
that our boys are facing this particular problem, even though the 
ones who get involved are the ones who always have a little extra 
vigor and seem to get in trouble. 

But the real reason I am here today, and I want you to understand 
this, is that I went as a representative of the Congress to this NATO 
meeting last July where members of all the 15 parliaments for the 
first time sat down around a table for 3 or 4 days and discussed mutual 
problems. 

At a private luncheon that our delegation held with our Ambassa- 
dor to NATO, appointed by President Eisenhower to appear there, | 
asked him this question pointblank. I said, “If our Government 
took the position unilaterally that we were going to insist that our 
soldiers not be subjected to the jurisdiction of the NATO countries 
in the least, and we laid that down as a term or condition, would 
that have a serious effect on the NATO Council and on our work in 
the Council?” 

Ambassador Perkins expressed the opinion to me that it would 
seriously endanger the stability of the NATO alliance. Several of 
the countries, he said, might very well say: “If vou lay that down as 
a condition, we will just have to tell you that vou can’t have bases in 
our country.”’ 

The Italian Government in December ratified the Status of Forces 
Treaty, finally. The vote was 284 to 181, and most of the 181 were 
the Communists in the Italian Assembly who were naturally assert- 
ing that this was a concession to the United States, that they were 
giving us preferential treatment. 

You can see if that preference were given to the United States we 
would have some of the center people in the parliaments in these 
European countries who would vote with the Communists and they 
might push governments out of power who are now friendly to us, 
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and it might endanger our whole system of alliances. ‘That is the 
thing that concerns me. 

Mrs. Cuurcu. I am concerned about that. I think that is why we 
have a particularly hard nut to crack in this committee. I know the 
difficulty of undoing something that has been done; and I know the 
difficulty of breaking down the mistaken concept that we are in these 
countries for our sake more than for theirs, which I think is false. 

Mr. Chairman, may I have one more minute? 

Mr. CaRNAHAN. You may. 

Mrs. Cuurcn. I think you might be interested in knowing that 
there is some evidence in Japan that they think the present system is 
beginning to be a nuisance. For instance, we were told that the 
reason our American prisoners were moved out of Fuchu prison was 
because they were being given exceptional rights; for example, a bed 
rather than a mat on the floor, with no heat, I might add. The 
Japanese prisoners were beginning to object. It might well be, in 
time, that operation under the present agreement may prove a head- 
ache to the countries involved, and we may be able to work some- 
thing out. 

Mr. Upauu. I hope our people are very aggressive. I think they 
should be. I think this committee is serving a real function in de- 
manding that they get concessions where they can. I rather suspect, 
just offhand, as a lawyer, that Mr. Lavery may have a good lawsuit 
under the circumstances that he sets forth. Maybe the Army is doing 
something it has no power to do. 

Mrs. Cuurcu. Thank you, Mr. Chairman. 

Mr. CarnaHan. Mr. Bentley. 

Mr. Bentuey. I enjoyed your statement, but I am going to take 
one practical case aud ask, first of all, if you are familiar with it, and 
secondly, if you are, how this situation applies. Do you know any- 
thing about the case of José Montijo? 

Mr. Upauy. I am very familiar with it. He is from my own State. 
The press has covered it thoroughly. Although I didn’t see him 
personally, I checked on his status at the time I was in Paris last 
summer, 

Mr. Bentuey. I saw him in the prison at Fontainebleau, in Sep- 
tember. At that time he had been sitting there for approximately 
4 months with a murder charge over his head. 

1 wonder, since you know about his case, if you think that he was 
better or worse off as a result of the Status of Forces Treaty in France? 

Mr. Upauu, Are you referring to the outcome of the case? 

Mr. Bentiey. The outcome. 

Mr. Upauu. This case has been quite widely discussed betore this 
committee. This young airman from my own State, twenty-odd 
years old, apparently got involved in a fight over a girl, and a French- 
man was stabbed and Montijo was charged with murder. He was 
confined for 5 or 6 months. His case came on to trial in late Novem- 
ber. The charge was reduced down to assault and battery. It is 
not plain whether he pleaded guilty or whether he was convicted, but 
he was given a suspended sentence. There was no double jeopardy. 

The last press clipping I have is dated November 29. The military 
people said no military action was contemplated, that he would.be re- 
turned home, and he goes home with a very delightful French bride. 
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We can probably bring out results of a lot of individual cases that 
would make out rather outrageous justice. Maybe this is the other 
type of result. 

My personal opinion is that he probably came out much better than 
he would have under a court-martial. But, again, this may be an 
unusual case. We were all pleased with the result. 

Mr. BentLey. When I saw him I asked him that specific question, 
whether he would rather be tried by French justice or by his own mili- 
tary court-martial, and he definitely expressed a preference for the 
latter, if he had a choice. 

I would like to point out if there had been no Status of Forces 
Treaty, he wouldn’t have been under French jurisdiction in the first 
place, because he returned to his base after the knifing incident and 
was picked up and handed over to the French authorities the following 
Monday, I believe, by our own military police. 

You would grant that? That he wouldn’t have been under French 
jurisdiction if there had been no treaty? 

Mr. Upatu. You are presenting a specific case. I don’t know that 
there is anything that I read in the hearings that would cover that sit- 
uation; in other words, a person could get involved in trouble and get 
back on the base. Would the French authorities, or the authorities 
from some other country, come on and arrest them with or without 
cooperation? I don’t know what the answer is. 

Certainly, if they were apprehended or arrested at the time of the 
alleged crime, there is no question about it. Their rights would be 
less than under the Status of Forces Treaty, because under the treaty 
if a man were on duty he would be released. 

Mr. Bentiey. Would you regard it as a denial of justice, for 
example, in spite of the fact that the sentence was subsequently 
reduced, that he was required to sit there with a murder charge from 
May to November, about 6 months? 

Mr. Upatt. It is not a happy situation. It isn’t the sort of thing 
we would have in our civil courts here. I think one thing the com- 
mittee should try to do is not to compare French justice with American 
justice, but to compare French justice with court-martial justice. 

The young law firm that I am a member of in Arizona has been try- 
ing a lot of court-martial cases, and they are appalled at the contrast 
between jury trials in criminal and civil trials and the so-called jury 
trials conducted by the military. They think there is a lot to be de- 
sired in the improvement of our military court-martial system. 

Mr. Bentiey. We have had other witnesses that made the com- 
parison between foreign justice and our own, and they have made 
the point that the justice obtained abroad from foreign civilian courts 
was much lighter hen our court-martial treatment for a similar offense. 
I can’t see where that is an argument in favor of the treaty, because 
if a man deserved punishment he ought to get the punishment. If 
he comes before a foreign court and gets a suspended sentence, | 
think that is not what I regard as perfect justice, either. I think if a 
man is deserving of punishment, he ought to receive the punishment. 
I can’t see where that kind of an argument has much force as far as 
developing the treaty is concerned, do you, sir? 

Mr. Upatu. I don’t think it is any defense of the treaty. The 
Defense Department people tell us that the sentences under civil 
courts of these countries have on the whole been lighter than court- 
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martial sentences. I think if I were in uniform today I would rather 
take my chances with a court-martial. I don’t think there is any ques- 
tion about it, because familiarity with the law, procedure and language 
is highly valuable in trying to defend yourself and get the truth over 
to a tribunal. 

It is true that our men are put to great disadvantages. I don’t 
bring that up by way of attempting to say that that makes a case 
out for the treaty. But I do think the fact that the results haven’t 
been extremely atrocious does soften criticism to some extent. 

Mr. Bentriey. One more question. Mrs. Church was mentioning 
a moment ago about the question of constitutional rights as far as 
our own soldiers were concerned. 

Well, of course, I think we will have to admit under the Code of 
Military Justice, which governs all our servicemen while in uniform, 
the rights which they as civilians under the Constitution have aren’t 
complete in some respects. But I think the case could be made that 
if a man is taken into the armed services and thereby subject to the 
Code of Military Justice, that as long as he is in a status of military 
service, he should have the rights of his own military code follow him 
at all times. Would you agree on that? 

Mr. Upatu. I think that would be desirable, yes; but I don’t 
think that state of affairs is compatible with the treaties. 

If it is a matter of maintaining our alliances, or of pulling our men 
out of these countries and of abandoning these bases, I think the 
better choice is to stick it out and do the very best that we can to 
protect our men. 

Mr. Benttey. I agree that you have a very pressing argument 
there. But I am not sure that we are faced, frankly, with such an 
alternative. 

Mr. Upatu. Our ambassadors and, apparently, the people in the 
administration are very much concerned about it. I noticed Gen. 
Walter Bedell Smith at the time of the Senate hearings felt that if we 
attempted unilateral action it would have “a serious effect’? on our 
alliances. That is something we have to weigh. It may be that 
you are right. I don’t know. It is a very crucial factor. 

Mr. Bentiey. Thank you for your appearance. I enjoyed your 
speaking. 

Mr. CarnaHan. Are there further questions or comment? 

Mr. Hays of Arkansas. Mr. Chairman, I would like to get in the 
record the authorship of the statement I read a moment ago. I[t is from 
the testimony of Mr. Gubser of California, who did not appear, but 
submitted a statement in opposition to Resolution 309. So, there has 
been opposition expressed by members in previous testimony, but no 
personal appearance. 

Mr. Upauu. Mr. Chairman, Mr. Bentley brought up the Montijo 
case. There was considerable interest in it. I have three newspaper 
clippings here which give the outcome of that case. I think the 
committee members undoubtedly will be interested in it. I wonder 
if I might submit them for the record. 

Mr. CarnaHANn. Without objection, it will be printed in the record. 

(The material referred to is as follows:) 
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{Arizona Republic, Phoenix, Ariz., November 26, 1955] 
PHoENIx GI SENTENCED BY FRENCH CoURT 


Me ven, France (AP).—Jose Montijo, United States airman third class of 
Phoenix, Ariz., yesterday was given a suspended 5-year prison sentence by a 
French civil court in the fatal stabbing of a French youth. 

The stabbing May 14 grew out of a quarrel over a 2l-vear-old French girl, 
Madeleine Thomas, who was married to Montijo on October 6. 

What the sentence will mean wasn’t immediately clear. It had not been decided 
whether he would be returned to the United States Air Force to complete his tour 
of duty. 

Originally charged with murder, the 24-vear-old airman was tried on a charge 
of assault and battery. 

The stabbing affray outside Fontainebleau Cafe resulted in the death of 19-year- 
old Andre Mallet. 

Montijo testified he had been drinking before the episode and did not remember 
exactly what had happened. But he claimed he did not start the fight. 

Montijo is believed to be the first American serviceman tried in French courts 
under the so-called Status of Forces Treaty between the United States and France. 

His mother crossed the Atlantic to be with him during the trial. 


[Arizona Daily Star, Tucson, Ariz., November 26, 1955} 
FRENCH HAND ARIZONA AIRMAN SUSPENDED TERM IN SLAYING 


Me wn, France, November 25 (AP).—A/8c. Jose Montijo of Phoenix, Ariz., 
today was given a suspended 5-year sentence by a French civil court in the fatal 
stabbing of a French youth. 

Originally charged with murder, the 24-year-old airman was tried on a charge 
of assault and battery. 

The stabbing affray outside Fontainebleau cafe last May 14 resulted in the 
death of 19-year-old Andre Mallet. 

Montijo testified he had been drinking before the episode and did not remember 
exactly what had happened. But he claimed he did not start the fight. 

Montijo is believed to be the first American serviceman triéd under so-called 
Status of Forces Treaty between the United States and France. 

It allows countries where United States troops are stationed to prosecute them 
for civilian crimes committed off duty. 

In jail since May, Montijo was allowed out from behind bars for a few hours 
October 6 to marry a French girl, 21-year-old Madeleine Thomas. He attended 
the ceremony manacled to a detective. 


[Arizona Daily Star, Tucson, Ariz., November 29, 1955] 
No Action PLANNED AGAINST AIRMAN 


FONTAINBLEAU, FRANCE, November 28.—No military action is contemplated 
against a United States airman who was convicted of assault and battery by a 
French court, and he will probably return home shortly, the Air Force said 
Monday. 

A3c. Jose Montijo, of Phoenix, was given a suspended sentence of 5 vears in 
the fatal stabbing of a French youth in a tavern brawl near here, May 14. 
Montijo, 24, said he didn’t start the fight. 

An Air Force spokesman explained that if Montijo had not been in custody 
he would have been returned home early this fall since his 4-vear enlistment is 
about up. 


{From the New York Times, November 11, 1955] 
Iraty Votes Accorp ON UNITED States Troop Courts 


Rome, November 11.—The Chamber of Deputies ratified Saturday by a vote 
of 284 to 181 an agreement on the legal rights of United States forces in Italy. 
The right joined with the center to ratify the agreement, against the opposition 
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of the extreme left, by the largest majority that the present Government has 
yet had. 

The agreement sets the status of forces of a member of the North Atlantic 
Treaty Organization when stationed on the territory of another member, It 
permits foreign servicemen to be tried by their own military courts instead of 
civilian courts of the country in which they are stationed. 

This had become an urgent matter for the United States after the arrival in 
Vicenza last month of 5,500 United States troops evacuated from Austria. They 
have hitherto been covered by an “interim agreement’? between United States 
and Italian authorities at the administrative level. 

The United States had made it clear that it would not permit the continued 
presence of its troops in Italy unless the status of forces agreement was ratified. 

The agreement was ratified by the Italian Senate February 4. Today’s action 
completed parliamentary ratification. 

Mr. CarnaHAn. Mr. Fulton. 

Mr. Fuuron. You have brought up some good points here in 
your statement. One of them I would like to look into for a minute 
is what the various alternatives are. The first alternative is that 
there should be no treaty and no agreement, that the United States 
execute no agreement with the country where our troops are stationed 
at all unless complete jurisdiction of United States troops is obtained. 
The second alternative is that we have a Status of Forces Treaty, 
which is a common-type treaty with reciprocal rights, and the third 
major possibility is that the United States just handle these matters 
individually by agreement made on each case as we go along, sort of 
an opportunist system. 

In the first place, I believe that you would agree with the adminis- 
tration that probably overall the Status of Forces Treaties is the best 
common denominator that could be worked out among these NATO 
countries. 

Mr. Upa.t. I am inclined to that view. It seems to give it uni- 
formity in all these countries. It is reciprocal. It is a workable 
system. The point that Mr. Lavery has brought up as to these interim 
arrangements raises serious, but different questions. 

Mr. Futron. Would you like the administration, just as I would, 
in all fairness to go as far as they can in protecting the rights of the 
United States servicemen in whatever country they are? 

Mr. Upauu. That is right. I think they should be very aggressive 
about it. 

Mr. Futron. And this should be a continuing policy to do as much 
protecting as the United States can? 

Mr. Upaut. I think we should attempt in every way, and | think 
suggestions by this committee will be taken very seriously by the De- 
fense Department people and should be carried out wherever possible. 

Mr. Futon. I am glad to hear you say that, because already the 
Defense Department has adopted in part the suggestion of the mem- 
bers of this committee, that counsel be given to servicemen and be 
there during all times. 1 think there is a directive to that effect put 
out in November 1955. 

Is it much better to have some sort of an agreement, because the 
United States would have more jurisdiction over personnel on duty 
than if the United States had no agreement? 

Mr. Upauu. As I conceive it, 1 think the agreements do confer 
rights that our men would not otherwise have, and they make the 
situation stable so that our military officers can deal with it. 
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I do feel it is much better to have a definite arrangement than to 
deal extemporaneously. 

Mr. Fuuron. If the United States has a definite agreement of some 
kind, whether an executive agreement or treaty, you believe that it 
makes for uniformity of the foreign country’s dealing with our men, 
in the particular country where we have the agreement, and the 
United States servicemen can see ahead of time what their rights 
might or might not be? 

Mr. Upatu. Yes. 

Mr. Fuuton. And guide their conduct accordingly? 

Mr. Upatu. The Army should have a thorough educational pro- 
gram for these young men so that they know the risks they are 
running. 

I think in fairness to them they should know it. If they don’t, we 
are letting them down in that respect. 

Mr. Futron. I think that is a good point. The final question is 
this: Of course, those troops, those United States troops are in the 
particular recipient countries for the security of this country, and for 
the security as well of the recipient country and the members of the 
North Atlantic Treaty; is that not the case? 

Mr. Upauu. Yes. I can see the whole thing—I am not even willing 
to discuss whether we get more benefit than they do. I think if we 
regard it as a joint venture, one in which we are engaged as partners 
(and that is certainly the spirit that they have at General Gruenther’s 
NATO headquarters in Paris) we are then on the same level, are 
dealing as equals, and are all sovereign countries, and no nation can 
successfully attempt, without bending the alliance, to assert uni- 
laterally its will. We must use persuasion on the other members in 
bringing them over to our point of view. 

Mr. Futon. When we say it is for the security of all peoples in the 
free world that our troops are stationed in these countries, then the 
last alternative is this. If the country will not agree and doesn’t see 
that it is to its own security where our United States troops are, then 
all the United States could do, would be to pull the United States 
troops out and close the United States bases? 

Mr. Upat. I have indicated here that is the alternative. 

Mr. Futton. You wouldn’t want to do that; would you? 

Mr. Upatu. I would not. I feel that if we have to weigh in balance 
the injustice that may be done to a few of our men, assuming that for 
the moment, against the value to the free world of the alliance, I 
just don’t think that the harm done to some of our young men—I 
think it is one of the risks, one of the sacrifices. After all, we have 
men in the service today, even in peacetime, who give their lives in 
various military accidents and incidents. We are making sacrifices. 
This is one that apparently we must make in order to get along with 
these countries and to have the type of alliance that our country feels 
is essential in these days. 

Mr. Futron. So that actually what you are proposing is this: You 
are placing your position above political consideration, and you are 
putting it on the basis of the security of the whole United States of 
America, its people and the people allied with them to protect the 
free world? 

Mr. Upauu. That is my conception of it; ves. 
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Mr. Futron. I compliment you. I think you have made a good 
statement and I will be glad to study further your comments. 

Mr. Carnauwan. Congressman Udall, we certainly appreciate your 
coming before us and giving us this very carefully thought out and 
very helpful statement. Mr. Bentley. 

(For supplementary statement submitted by Mr. Udall, see p. 944.) 


STATEMENT OF HON. ALVIN M. BENTLEY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Bentiey. Mr. Chairman, I have here photostats of some 
material that was sent to Congressman Donovan by our authorities 
in Great Britain and France regarding the number of people from each 
branch of the Armed Forces who are presently in confinement in those 
countries and certain data in this respect. 

I think this material would be helpful to the committee in its 
deliberations of the legislation now before it. I ask this material be 
placed in the record at this point. I have Congressman Donovan’s 
concurrence to this action. 


Mr. CarnaHAN. Without objection, it will be done. 
(The material referred to is as follows: ) 


AMERICAN EMBASSY, 
Paris, France, September 27, 1955. 
DrAR CONGRESSMAN Donovan: Enclosed are lists of Army and Air Force 
personnel confined in French penal institutions, as you requested. 
Sincerely, 
DEAN Brown. 


HeapquartTERsS, USAREUR Communications ZONE, 
OFFICE OF THE Starr JupGE ADVOCATE, 
APO 58, United States Army, September 26, 1955. 
Subject: List of United States Army personnel who have served sentences to 
confinement in French penal institutions since the effective date of the NATO 
Status of Forces Agreement, August 23, 1953 (listed chronologically according 
to date of trial). 
5 een 
Offense: Involuntary manslaughter (fatal automobile accident) 
Pretrial confinement: None 
Date of trial: July 27, 1953 
Length of confinement sentence: 2 months 
Posttrial confinement: November 9, 1953, to January 9, 
Location of prison: Orleans 


Olleann Aggravated assault 

Pretrial confinement: August 25 to September 17, 1953 

Date of trial: September 17, 1953 

Length of confinement sentence: 10 months 

Posttrial confinement: September 17, 1953, to February 27, 1954 
Location of prison: Fontenay-le-Comte 


Offense: Assault and battery 
Pretrial confinement: August 16 to October 22, 1953. 


Date of trial: October 22, 1953 

Length of confinement sentence: 2 months 
Posttrial confinement: None 

— of prison: Bordeaux 

Offense: Assault and battery 

Pretrial confinement: August 16 to October 22, 1953 
Date of trial: October 22, 1953 

Length of confinement sentence: 4 months 

Posttrial confinement: October 22 to December 16, 1953 
Location of prison: Bordeaux 
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6. -———— 
Offense: Assault 
Pretrial confinement: August 3, to October 29, 1953 
Date of trial: October 29, 1953 
Length of confinement sentence: 2 months 
Posttrial confinement: None 
me tye of prison: Fontenay-le-Comte 


Offense: Burglary 

Pretrial confinement: October 9, 1953 to January 30, 1954 
Date of trial: January 30, 1954 

Length of confinement sentence: 1 year 

Posttrial confinement: January 30, to April 10, 1954 

—— of prison: Tours 


Offense: Theft and attempted theft 
Pretrial confinement: October 10, 1953 to March 4, 1954 
Date of trial: March 4, 1954 
Length of confinement sentence: 1 year 
Posttrial confinement: March 4, to October 11, 1954 
Location of prison: Angouleme 

8 qcncnneigeaneasees 


Offense: Larceny 
Pretrial confinement: January 20, to March 26, 1954 
Dates of trials: March 26, 1954; May 21, 1954 (appeal) 
Length of confinement sentence: 2 years, reduced on appeal to 13 months 
Posttrial confinement: March 26, to November 7, 1954 
Location of prison: Orleans 
9, ———————_- 


Offense: Larceny 
Pretrial confinement: January 20, to March 26, 1954 
Dates of trials: March 26, 1954; May 21, 1954 (appeal) 
Length of confinement sentence: 2 years, reduced on appeal to 13 months 
Posttrial confinement: March 26, to November 7, 1954 
yee of prison: Orleans 
Offense: Indecent exposure 
Pretrial confinement: February 24, to March 13, 1954; April 14 to May 13, 1954 
Date of trial: May 13, 1954 
Length of confinement sentence: 2 months 
Posttrial confinement: May 13 to May 26, 1954 
Location of prison: Fontenay-le-Comte 

1], ——-———-— 
Offense: Fleeing scene of accident and negligent homicide 
Pretrial confinement: February 16 to March 3, 1954, 
Date of trial: June 2, 1954 
Length of confinement sentence: 6 months 
Posttrial confinement: August 10 to December 2, 1954 
Location of prison: Toul 

12, ——_————_- 
Offense: Indecent assault accompanied by physical violence 
Pretrial confinement: February 11 to June 10, 1954 
Date of trial: June 10, 1954 
Length of confinement sentence: 15 months 
Posttrial confinement: June 10, 1954 to February 28, 1955 
Location of prison: Poitiers 

13. ———_——_- 
Offense: Fleeing scene of accident 
Pretrial confinement: June 26 to July 12, 1954 
Dates of trials: July 12, 1954; August 6, 1954 (appeal) 
Length of confinement sentence: 2 months 
Posttrial confinement: July 12, 1954 to August 6, 1954 
Location of prison: Orleans 
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14, ———_—_—_- 
Offense: Fleeing scene of accident 
Pretrial confinement: June 26 to July 12, 1954 
Dates of trials: July 12, 1954; August 6, 1954 (appeal) 
Length of confinement sentence: 8 months 
Posttrial confinement: July 12 to August 6, 1954 
Location of prison: Orleans 
15. 
Offense: Possession of narcotic drugs 
Pretrial confinement: April 24 to May 1, 1954; June 2, to August 10, 1954 
Date of trial: August 10, 1954 
Length of confinement sentence: 3 months 
Posttrial confinement: August 10, to August 25, 1954 
Location of prison: Rochefort 
16. - ——— 
Offense: Assault and battery 
Pretrial confinement: None 
Date of trial: September 17, 1954 
Length of confinement sentence: 8 days 
Posttrial confinement: September 20, to September 28, 1954 
Location of prison: Sanmur 
17. ——— 
Offense: Fleeing scene of accident 
Pretrial confinement: None 
Date of trial: September 20, 1954 
Length of confinement sentence: 8 days 
Posttrial confinement: October 16, to October 24, 1954 
Location of prison: Orleans 
18. ——————- 
Offense: Aggravated assault 
Pretrial confinement: September 7, to September 8, 1954 
Date of trial: September 23, 1954 
Length of confinement sentence: 6 months 
Posttrial confinement: October 4, 1954 to February 19, 1955 
Location of prison: Poitiers 
19. ———— 
Offense: Aggravated assault 
Pretrial confinement: September 7, to September 8, 1954 
Date of trial: September 23, 1954 
Length of confinement sentence: 6 months 
Posttrial confinement: October 4, 1954 to February 19, 1955 
Location of prison: Poitiers 
GO eens 
Offense: Involuntary injuries and fleeing scene of accident 
Pretrial confinement: None 
Dates of trial: October 4, 1954, October 11, 1954 
Length of confinement sentence: 15 days 
Posttrial confinement: October 28, 1954—-November 12, 1954 
Location of prison: Rochefort 
21. - 
Offense: Involuntary injuries 
Pretrial confinement: June 26, 1954—July 12, 1954 
Date of trial: October 12, 1954 
Length of confinement sentence: 15 days 
Posttrial confinement: None 
Location of prison: Tours 
Offense: Assault and battery 
Pretrial confinement: None 
Date of trial: October 25, 1954 
Length of confinement sentence: 15 days 
Posttrial confinement: November 15, 1954—-November 30, 1954 
Location of prison: Orleans 
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23. ——————_— 
Offense: Involuntary injuries 
Pretrial confinement: None 
Date of trial: December 17, 1954 
Length of confinement sentence: 15 days 
Posttrial confinement: June 4, 1955—June 20, 1955 
Location of prison: Nancy 

“4. -———_——_——— 
Offense: Involuntary manslaughter (traffic accident) 
Pretrial confinement:. None 
Date of trial: January 10, 1955 
Length of confinement sentence: 3 months 
Posttrial confinement: February 3, 1955- May 4, 1955 
— of prison: Cormeilles 

5. —— 

Offense: Fleeing the seene of an accident (twice) 
Pretrial confinement: December 18, 1954—January 21, 1955 
Date of trial: January 21, 1955 
Length of confinement sentence: 3 months 
Posttrial confinement: January 21, 1955—-March 20, 1955 
Location of prison: Nancy 

26. ———— 
Offense: Embezzlement and passing bad checks 
Pretrial confinement: January 21, 1955—-February 24, 1955 
Date of trial: February 25, 1955 
Length of confinement sentence: 6 weeks 
Posttrial confinement: February 25, 1955-March 9, 1955 
Location of prison: Paris 

27. ————_——— 
Offense: Assault and attempted bribery 
Pretrial confinement: None 
Dates of trials: February 25, 1954; September 23, 1954 (appeal) 
Length of confinement sentence: 3 months, reduced to 2 months by amnesty 
Posttrial confinement: March 15, 1955—-May 15, 1955 
Location of prison: Bar-le-Duc 

28. — 
Offense: Indecent exposure 
Pretrial confinement: December 15, 1954—February 4, 1955 
Date of trial: May 16, 1955 
Length of confinement sentence: 1 month 
Posttrial confinement: None 
Location of prison: Orleans 

29. ———__——_ 
Offense: Assault 
Pretrial confinement: April 11, 1955—April 22, 1955 
Date of trial: May 26, 1955 
Length of confinement sentence: 45 days 
Posttrial confinement: June 17, 1955—July 16, 1955 
Location of prison: Fontenay-le-Comte 


HeapqvuartTerRs, USAREUR Communications ZONE, 
OFFICE OF THE STAFF JUDGE ADVOCATE, 
APO 58, United States Army, September 26, 1955. 
Subject: List of United States Army personnel who are presently serving sen- 
tences to confinement in French penal institutions (listed chronologically accor- 
ding to date of trial). 
1. ———_—_—_ 
Offense: Robbery of a taxi driver at night, aggravated by assault inflicting serious 
injuries 
Pretrial confinement: July 6, 1953—October 27, 1953 
Date of trial: October 27, 1953 
Length of confinement sentence: 5 years, reduced to 444 years by amnesty 
Posttrial confinement: October 27, 1953—date 
Location of prison: Fontevrault 
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9 
Offense: Robbery of a taxi driver at night, aggravated by assault inflicting serious 
injuries 
Pretrial confinement: July 6, 1953—October 27, 1953 
Date of trial: October 27, 1953 
Length of confinement sentence: 5 years, reduced to 4% years by amnesty 
Posttrial confinement: October 27, 1953—date 
Location of prison: Fontevrault 
9 a a 
Offense: Passing bad checks 
Pretrial confinement: February 21, 1955-June 10, 1955 
Date of trial: June 10, 1955 
Length of confinement sentence: 8 months 
Posttrial confinement: June 10, 1955—date 
Location of prison: Nancy 
4. ——— 
Offense: Fleeing the scene of an accident 
Pretrial confinement: None 
Date of trial: September 2, 1955 
Length of confinement sentence: 15 days 
Posttrial confinement: September 14, 1955—date 
Location of prison: Evreux 


HEADQUARTERS, USAREUR Communications Zone, 
OFFICE OF THE STAFF JUDGE ADVOCATE, 
APO 58, United States Army, September 26, 1955. 
Subject: United States Army personnel presently held in pretrial confinement in 
French penal institutions 


Preliminary charges: Involuntary homicide, fleeing the scene of an accident, and 
violation of French traffic regulations 

Pretrial confinement: (a) June 28, 1955, to September 6, 1955, in Salle Cusco, 
Hotel-Dieu, Paris (hospital); (b) September 6, 1955, to date in Fresnes 

Anticipated date of release from confinement is unknown 
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HEADQUARTERS, THIRD AIR FoRCE, 
OFFICE OF THE STAFF JUDGE ADVOCATE, 
APO 125, United States Air Force, September 22, 1955. 
Brig. Gen. R. I. Guascow, 
Army Attaché, 
United States Embassy, London W. 1 


Dear GENERAL GuasGcow: Attached is a list setting forth the names, addresses, 
and particulars concerning the confinement in United Kingdom prisons of United 
States service personnel. 

Sincerely, 
Van H. ALBERTSON, 
Colonel, USAF, 
Staff Judge Advocate. 


Unirep States Arr Forct PerRsonNet Suspsect TO Minitary LAw SENTENCED 
To CONFINEMENT IN UNITED KiINGpoM PRISONS 


The following-named persons were convicted and imprisoned in United King- 
dom prisons during the period June 12 to September 22, 1955: 

i — 

Airman ————— - was charged with unlawfully and maliciously inflicting 
certain bodily harm upon ——— — on July 31, 1954, at 9 Ashfield Road, Shot- 
ton, in the county of Flint. On August 24, 1955, he was tried at the Mold magis- 
trates court, Mold, Flintshire. Airman -~——-———— appeared without counsel 
and plead guilty to the charge. Despite the plea, the prosecutrix and three other 
witnesses testified to the assault and injury to the prosecutrix. Airman ——————— 
elected to remain silent. He was found guilty as charged and was sentenced to 
prison for 2 months and assessed cost of £2/12/0. 

9 iat 

Sgt. ———————- was charged with attempting to have unlawful carnal knowl- 
edge with —_—_———, age 13, or alternatively, with lewd, indecent, and libidinous 
practices and behavior —— ———-, on August 28, 1954, at Troon, Scot- 
land. On November 2 and 3, 1954, he was tried in county courthouse, Ayr, 
Scotland. He was represente “4 by a solicitor and a barrister and pled not guilty. 
He was found guilty of the alternative charge and was sentenced to 6 months’ 
imprisonment. 











TD dl iacescelllentaiien 
Airman ——— - was charged with rape and assault with intent to inflict 
grievous bodily harm on — —, on September 4, 1954, at Warrington near 


Liverpool. On November 5 and 8, 1954, he was tried at the Liverpool assizes, 
He was represented by a British barrister and pled not guilty. The prosecutrix 
and nine other witnesses testified as to the rape and assault, and the accused 
testified in his own defense. He was found guilty as charged and sentenced to 
confinement for 3 years. 

Ik Millsinistmmannasiings 

Airman —-————-— was charged with driving a motor car while being a person 
disqualified from holding a driving license on October 22, 1954, at Northampton, 
England. On November 24, 1954, he was tried in the Northampton Borough 
magistrates court. He was found guilty as charged and was sentenced to 1 month 


imprisonment. 

5. i ein an a 

Airman ————--—— was charged with 2 counts of rape and 2 counts of indecent 
assault on ———————-. on July 30, 1954, near Margate, Kent, England. He was 
tried jointly with AlC ——-————— before the autumn sessions, kent assises, on 


November 26, 1954. He appeared with counsel and plead not guilty. ‘Ten 
witnesses testified for the prosecution and five witnesses, including the accused, 
testified for the defense. He was found guilty of 1 count of attempted rape and 
was sentenced to 2 years imprisonment. 


6, ———_—__— 

Airman —--—-——— was charged with 2 counts of rape and 2 counts of indecent 
assault on ——-———— on July 30, 1954 near Margate, Kent, England. He was 
tried jointly with AlC ——-———— before the autumn session, Kent assises, on 


November 26, 1954. He appeared with counsel and plead not guilty. Ten 
witnesses testified for the prosecution and five witnesses, including the accused, 
testified for the defense. He was found guilty of attempted rape on 2 counts and 
was sentenced to 3 years imprisonment. 
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1. 
Sergeant ———————— was charged with maliciously wounding ——————— on 


January 15, 1955 at Lowestoft, Suffolk, England. On January 22, 1955, he was 


tried in the Lowestoft magistrates court. He was represented by a British solic- 
itor and plead guilty to the charge. He was found guilty as charged and sen- 
tenced to 3 months imprisonment. 

8. _ 

Sergeant — ———— was charged with manslaughter as a result of an auto- 
mobile accident wherein his automobile struck a man riding a bicycle. On Febru- 
ary 2, 1955, he was tried in the court of assises, Ipswich. Suffolk. England. He 
appeared with counsel and pleaded not guilty. Fifteen witnesses testified for the 
prosecution, one witness and the accused testified for the defense. He was found 
guilty and sentenced to 3 years imprisonment. 

9. —.,, ——__—__—, ———__,, and - — 

These 8 airmen were charged with assault and robbery of a cab driver. The 
accused were represented by counsel and each pleaded guilty. They were found 
guilty and each was sentenced to 2 years confinement. 

Subsequently, on appeal, ——————— sentence was reduced to 3 months’ 
confinement. 

10. -——=--———— 

Airman — ——— was charged with operating an automobile while dis- 
qualified from doing so, operating a motor vehicle without proper lights, without 
valid policy of insurance against third party risks and with using driving license 
issued to another with intent to deceive. He pleaded guilty and was sentenced 
to 6 months confinement, fined £12.0.0d and was disqualified from driving for 
2 years. 

1 

Sergeant ——— was charged with robbery with personal injury, of 

—, a British national, of Harrow, Middlesex, England, on March 3, 1955. 
On April 19, 1955, he was tried in the central criminal court, Old Bailey, London. 
He was represented by counsel and pleaded guilty to the charge. He was found 
guilty and was se entenced to 9 months imprisonment. 

BO icons 

Airman ——————— was charged with driving while under the influence of 
drink, driving in a manner dangerous to the public, without proper insurance 
cover, and while disqualified from holding a drivers license, and common assault. 
He pleaded guilty to all charges and was sentenced to 4 months confinement and 
disqualification from driving for a period of 2 years. 

13. —————— 

Airman — was charged with robbery with violence. He was repre- 
sented by counsel and pleaded not guilty. He was found guilty and sentenced 
to 12 months imprisonment. 

14. ———_—_—- 

Airman —————-— was charged with manslaughter as the result of a motor 
vehicle accident on February 14, 1955 at Wangford, England, wherein the motor 
vehicle operated by him struck a man riding a motoreycle. On May 27, 1955, he 
was tried at the Suffolk County assizes. He was represented by counsel and 
pleaded guilty to the charge. He was found guilty and sentenced to imprison- 
ment for 12 months and disqualified from driving for 15 years. 

—— 

Airman ——————— was charged with driving a motor vehicle while disqualified, 
driving without insurance, and driving without having paid the road fund license 
on April 19, 1955, near Suffolk, England. He was tried in the Mildenhall magis- 
trates court on June 10, 1955. He was represented by counsel and plead guilty 
He was found guilty of all charges. The court, after noting that on January 14, 
1955, he had been convicted for being drunk in charge of a motor vehicle, sentenced 
him to 1 month imprisonment and a fine of £5. 

16, —————__-- 

Airman ——————— was charged with rape and assault with intent to ravish 

——— of Broadstairs, Kent, on the night of April 2-3, 1955, near RAF 
Station Manston. On May 4, 1955, he was tried in the Kent County assizes. 
He was represented by counsel and plead not guilty. Ten witnesses testified 
for the prosecution and the accused testified in his own behalf. He was found 
guilty of attempted rape and was sentenced to 18 months’ imprisonment. 


65454—56—pt. 2——6 
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17. 

Airman ——————— was charged with rape of —-—————— on November 7, 
1954, near Oxford, England. On January 19, 1955, he was tried at the Oxford- 
shire assizes. He was represented by counsel and plead not guilty. The court, 
after hearing testimony of the complainant and several other witnesses, and the 
testimony of the accused, found the accused guilty. He was sentenced to 21 
months’ confinement. 

18. 

Sergeant ———————- was charged with driving while disqualified, driving 
another person’s car without the owner’s permission, and driving without insur- 
ance on June 3, 1955, near RAF Station Molesworth. He was represented 7 
counsel and plead guilty. The court, after considering that on December 3 
1954, he had been convicted for driving a motor vehicle without insurance and 
had been disqualified from operating a motor vehicle for 12 months, sentenced 
him to 14 days’ confinement and a fine of £15. 

19, ———__——- 

Mr. ——————— was charged with driving while disqualified and driving with- 
out proper insurance coverage at Woodbridge, England, on May 16, 1955. On 
July 7, 1955, he was tried by the Woodbridge magistrates court, Ipswich. He 
was found guilty and was sentenced to 30 days’ imprisonment and a'fine of £10, 
and et from driving for 1 year. Subsequently, on appeal the sentence 
wees modified to 3 days’ imprisonment and a fine of £25. 


oe —————— was charged with driving a motor vehicle while under the 
influence of alcohol on August 13, 1955, in Cheltenham. On August 22, 1955, 
he was tried in the Cheltenham magistrates court. He was not represented by 
counsel, plead guilty, and was sentenced to 2 months imprisonment, and sus- 
ve of his ere license for 12 months. 
1. -————— an 


22. 

Airman ——————— _ was charged with driving while disqualified and for driving 
without insurance. Airman ——————— was charged with aiding and abetting 
Airman ——-————._ The incident occurred on June 20, 1955, in Norwich, 


England. On August 25, 1955, they were jointly tried before the Norwich 
magistrates court, Norfolk. They plead guilvy and the court after hearing 
evidence sentenced both men to 1 month imprisonment and disqualified both 
= from driving for 12 months. 

Airman ——————— was charged with driving an auvomobile while disqualified, 
driving without insurance and driving without due care and attention on July 9, 
1955, near Berkshire. He plead guilty to driving while disqualified and driving 
without insurance, and was found guilty of these charges. he court considered 
that he had previously been disqualified and sentenced him to confinement for 
1 month, to be disqualified from driving for 12 months and a fine of £10. 


UnitTep States ARMY PERSONNEL SuBJEcT TO Miuitary Law SENTENCED TO 
CoNFINEMENT IN UNITED KINGDOM PRISONS 


The following-named persons were convicted and imprisoned in United Kingdom 
prisons during the period June 12, 1954, to September 22, 1955: 
1. —-——__— ., 


Pfe. was charged with felonious assault with intent to inflict 
rievous bodily harm and with maliciously wounding another person with a knife on 
Setober 28, 1954. On December 10, 1954, he was tried in the Central Criminal 
Court, Old Bailey, and pleaded not guilty. was represented by 
counsel and was found guilty of felonious assault with intent to inflict grievous 
bodily harm. He was sentenced to imprisonment for 18 months. 
) 














ener: wane charged with attempted buggery and indecent assault on a 
male person on May 15, 1955, at the Albion public house, Bambury, Oxfordshire. 
He was represented by counsel and pleaded not guilty. He was found guilty of 
buggery and was sentenced to 6 months’ imprisonment. 

y —_—_——, 


Pfe. ———————- was charged with being drunk and disorderly and with assault- 
ing a police officer on July 30 in London. He was tried on August 15, 1955, at 
Bow Street Magistrates Court, London. He was represented by a solicitor and 
pleaded guilty of all charges. He was found guilty of both charges and was 
sentenced to pay a fine of 5/-d and to be imprisoned for 28 days. 
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4. —_——-. 

Pvt. ——————— was charged with driving while intoxicated, driving without 
insurance, being in charge of a motor vehicle while under the influence of drink, 
and causing motor vehicle to be on the road without a current certificate, at 1000 
hours, July 31, 1955, Wellingborough, England. On September 2, 1955, he was 
tried in the Wellingborough Magistrates Court. He was found guilty and was 
sentenced to 6 months confinement and a fine of £4.0.0. 


Mr. CarnaHAn. Mr. Crawford, would you have an announcement 
regarding the meeting this afternoon? 

Mr. Crawrorp. The committee has a meeting scheduled at 3 o’clock 
». m., executive session, with our Ambassador to Indonesia, the 
Honorable Hugh S. Cumming. 

Mr. CarnaHan. The committee stands adjourned until that time. 

(Whereupon, at 12:07 p. m., the meeting adjourned.) 
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STATUS OF FORCES AGREEMENTS 


THURSDAY, FEBRUARY 2, 1956 


Hovuss or REPRESENTATIVES, 
ComMITTEE ON ForetGn AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to call, in room G-—3, United States 
Capitol, at 11:03 a. m., Hon. Thomas E. Morgan (acting chairman) 
presiding. 

Mr. Morean. The committee will come to order. We have a 
continuation of the hearings on House Joint Resolution 309, the 
Status of Forces Agreements. 

Our first witness today will be the original author of the resolution, 
Hon. Frank T. Bow from the State of Ohio. 


STATEMENT OF HON. FRANK T. BOW, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 


Mr. Bow. Mr. Chairman, as you know, near the conclusion of the 
hearings held by this committee last year on House Joint Resolution 
309 and related resolutions filed by colleagues, I was prepared to 
offer additional facts and law to this committee to answer questions 
or doubts that might have been raised in your minds by testimony 
offered on behalf of the executive departments of State, Defense, and 
Justice. 

My statement was prepared and ready on July 26, 1955, but time 
did not permit of its presentation at the session that day and there 
were no further sessions held before adjournment. 

Accordingly, I offered the statement for inclusion in the report of 
the hearings and each member of this committee should also have 
received a copy of the statement. 

I do not intend to take your time today with a repetition of that 
reply to the advocates of the Status of Forces Agreement, but I 
earnestly hope that any member of this committee who has not read 
it will do so before the conclusion of these hearings. I wish now 
merely to call your attention to some of the collateral results of the 
hearings last year. 

You are all aware that there was considerable activity engendered 
in both the State and Defense Departments during those hearings. 
Commanders in the field were alerted to the need for visiting prisoners . 
and accused servicemen. 

Prisons were inspected, with some improvement of conditions. 
Studies of laws of foreign countries were stepped up. Statistics were 
compiled. Appeals of obviously unfair trials were urged, after the 
light of publicity was turned on them. 
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Other efforts were made to minimize the obvious evils of the Status 
of Forces Agreement and similar agreements. Later, the stage was 
set for expected visits of legislators to some of our men in prison. 

It is now reported that all American servicemen who have been 
incarcerated in unheated prisons in Japan, were going to be moved 
to a more modern prison with central heating. Their diet has been 
enhanced with western type food. 

The Defense Department furnished to this committee, on the 
lst of last November, a study which had just been completed of 
the laws of Japan. This, of course, was more than 2 years after the 
signing of the agreement with Japan respecting criminal jurisdiction 
over our forces, and after scores of our men had been imprisoned 
there, with countless others punished by fines. 

In France, you may recall, that Airman José Montijo, just 2 
months before the start of these hearings, was arrested and accused of 
stabbing a Frenchman to death. At first he was in solitary confine- 
ment, under not very pleasant conditions. Inquiry and _ publicity 
changed this. 

The Defense Department was able to report to you that his cell 
had been painted. Subsequently he received VIP treatment. His 
mother traveled to France where the Air Force provided her with 
quarters. Air Force authorities assisted her in employing an addi- 
tional attorney to act with the court-appointed attorney in defending 
Montijo. 

Arrangements were made for a member of the American Embassy 
in Paris and an official of the Foreign Treaty Section of French 
Ministry of Foreign Affairs, to attend the trial as informal observers. 
This in addition to the official military observers. The French even 
permitted Montijo to leave his cell long enough to be married, while 
chained to a French police inspector. 

In spite of all this attention, or perhaps because of it, Airman 
Montijo on November 25, 1955, was found guilty of voluntary homi- 
cide and sentenced to 5 years’ imprisonment, plus court costs. 

This imprisonment was suspended. The court, however, also 
assessed civil damages in the approximate amount of $10,362. This 
calls attention to the common procedure in France, as well as other 
foreign countries, where a claim for money damages can be joined with 
a criminal proceeding. 

This gives a prosecuting witness a monetary interest in securing a 
conviction. Of course, in our system of law, joining a criminal action 
and a civil action is impossible. We require a stronger degree of proof 
to convict a man of a crime than we do to render a verdict against 
him for a tort. 

I am advised that Airman Montijo was released by the French at 
the conclusion of his trial and he has presumably returned to duty. 

However, I have been unable to learn what his future with the Air 

Force may be. Service re ulations ermit his receiving what is 
‘termed an “undesirable discharge.” This | is perhaps a degree above 
a dishonorable discharge. 

Although 2 months have elapsed since his conviction, the Air Force 
in Washington claims not to have any copy of the observer’s report 
on his trial and no information as to any conditions which might 
have been attached to the suspension of his sentence by the French 
court. 
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If this sentence is to be held over him to force payment of the money 
judgment you may be sure it will be paid. The Status of Forces 
Agreement—and this is a matter which I do not believe has been 
brought out before in these hearings—also takes care of that. We 
have not paid much attention to provisions of this agreement other 
than article VII. 

If we take time to read article VIII, all the holder of the judgment 
need do is file his claim with his government. At least three-fourths 
of that judgment will be paid by the United States. 

The members of this committee may have noted the report that 
legislation providing for the defense of United States military per- 
sonnel on trial in foreign courts has been prepared by the Defense 
Department. 

The chairman of the Military Justice Committee of the New York 
County Lawyers Association said that his committee had been dis- 
cussing the matter with the Defense Department since March 29, 
1954. Your hearings must also have given the final push to this 
decision. 

The defenders of these agreements are still trving to justify this 
sellout of our servicemen to foreign governments by claiming they 
get less punishment in foreign courts than they might receive by 
court-martial. 

This is an unwarranted assumption by these defenders that all 
accused servicemen are guilty. They abandon the presumption of 
innocence which is basic in our procedure. They do not care whether 
our men receive the same treatment in foreign courts they would be 
entitled to under our Constitution and laws, either in a civil or military 
court. Would any of these ardent defenders trade their own constitu- 
tional rights for a plush-lined cell and a mitigated sentence in a foreign 
court? 

When Mr. Brucker appeared as a witness last vear he interrupted 
his prepared statement to hand me, with some ceremony, copies of 
law studies which had been made by the Defense Department, in 
compliance with the original Senate resolution advising the ratification 
of the Status of Forces Treaty. 

I had requested that copies of the available studies be furnished me. 
Of course, having made a token compliance with my request, he passed 
the material on to the committee. 

It was surprising to find that these studies covered onlv a few of the 
NATO countries, so I requested that additional studies be furnished. 
You will now find that the Defense Department has furnished your 
committee with reports on the legal systems of four additional coun- 
tries: Luxembourg, Italy, Japan, and Germany. 

These studies are very well done and some of them very enlightening 
as to just where the laws and procedure in foreign nations fail to give 
our men the protection they should have. 

| hope that every member of this committee will take the time to 
scan the studies made of the laws of France and Japan where most of 
our imprisoned servicemen were tried. 

The discussion of the laws of Luxembourg would be informative, 
too, of the systems of laws of those NATO countries which are based 
on the Roman law. It would take much too long to discuss the 
deficiencies of the laws of the various foreign countries, measured by 
our Constitution and system of criminal procedure known in America. 
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For those who may not have the time to read these studies, I will 
quote from the Defense Department report on the laws of France: 
Certain guaranties are absent in general or specific terms from French law, and 


the provisions of the code, with experience derived from practice, reveal that there 


is some likelihood that they may be denied the accused in certain cases in France. 
They are: 


1, Prompt and speedy trial. 

2. Privilege of suspect or accused to be silent, burden of proof beyond a 
reasonable doubt on government, presumption of innocence. 

3. Guaranty of confrontation by witnesses. 

4. Involuntary confessions prohibited. 

In other words, we have here that the Defense Department states 
that in France there is a possibility that a prompt and speedy trial 
will not be had; that the privilege of suspected or accused to be silent 
would be denied him; that he would be denied the burden of proof 
beyond a reasonable doubt on the government; and also be denied the 
———— of innocence; that he would be denied the guaranty of 

eing confronted by witnesses who are going to testify against him; 
and also, that he might be faced with confessions which were in- 
voluntary. 

The commentator on the laws of Japan states that there is no rule 
requiring proof beyond a reasonable doubt. No definition of the de- 
gree of proof required to convict. ‘There is no presumption of inno- 
cence in favor of the accused in Japan. 

Some persons still claim that there is this presumption in the laws 
of other countries, but an author of another of these studies has 
rightly said that any apparent presumption is more theoretical than 
practical. 

It has been pointed out in one study that the efficacy of any claimed 
presumption of innocence is diminished by the probative value of the 
judicial pretrial examination. 

This refers to the procedure which is almost universal in foreign 
jurisdiction of furnishing the court, before trial, with statements of 
witnesses and all evidence which has been developed in preliminary 
investigation of the case. 

This prior acquaintance with a case is bound to influence the opinion 
of the court. Judges have been known to draft a judgment in ad- 
vance of actual trial, basing their findings on such information. 

If any of you should read one of these studies, you might note that 
the phrase, ‘‘beyond a reasonable doubt”’ does not appear in law sys- 
tems of foreign countries. 

A conviction may be had on proof of lesser degree. The author of 
the study of German law said: “Every case may present a danger to 
the constitutional rights of the accused.”’ 

One of these studies also points out that the effect of the protective 
provisions of the Status of Forces Agreement can be nullified by the 
laws or procedure of the foreign nation. 

For instance, the accused has the right under section 9, paragraph 
(d), to have compulsory process for obtaining witnesses in his favor. 
However, after the witness is brought in court, the judge can still re- 
strict the interrogation and refuse to ask any question which the 
accused requests be asked. This, of course, where all questions are 
we through the court, and that is in many of the courts of the 
world. 
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Luxembourg law permits trials in camera and even the representa- 
tives of the accused’s government could be excluded. Any court, in 
fact, could make a rule of court respecting this under paragraph (g) 
of section 9. 

You have heard criticism in these hearings of our court-martial 
procedure. The Manual for Courts Martial leaves no doubt, however, 
as to the rights of an accused. It clearly states that the accused must 
be presumed innocent until his guilt is established by legal and com- 
petent evidence beyond reasonable doubt, and_ that the burden of 
proof to establish that guilt beyond a reasonable doubt is upon the 
Government. 

That phrase “legal and competent evidence” is important, too. It 
exe ‘ludes hearsay evidence for one thing, which, of course, a judge can 
accept in a foreign court. You will be surprised to find how the con- 
stitutional rights of servicemen are guarded in military courts if you 
study this manual. Did you know, for example, that an accused 
could challenge, for cause, any member of the board trying him and 
could exercise one peremptory challenge? He could do nothing like 
that in a foreign court. 

During the hearings last July, I requested the Secretary of the Army 
to furnish me with copies of the observers’ reports in all cases of 
criminal prosecution of our servicemen which had resulted in sen- 
tences of imprisonment. 

To my amazement I was informed by Mr. Brucker that the Depart- 
ment of Defense had not required these reports to be forwarded to 
Washington, except in cases which had attracted particular notice in 
the press, or which had been the subject of congressional inquiry, 
in which the Senate resolution procedure was inv olved. The seaiiaioen e 
of your chairman was necessary in order to have the Defense Depart- 
ment furnish copies of these reports to your committee. 

It took several months for the Department to accumulate these 
reports, but you now have copies of forty-odd reports in your files. 
These cover trials of most of the servicemen serving sentences of 
imprisonment. 

You will not find much that is startling in the reports furnished you. 
The Defense Department has not sent you the reports of observers 
in any case which might still be the subject of appeal; those cases 
where obviously the conditions of trial were so bad they could not be 
ignored. 

There are three standards that can be used in determining whether 
an accused had had a fair trial: one, the laws of the country in which 
trial was had; two, the provisions of the Status of Forces Agreement 
or other agreement applicable to that trial; three, the rights which 
every citizen of the United States enjoys under our Constitution. 

Or, we can use a combination of two or all of these yardsticks. 
The reports of observers were using the second yardstick. Appar- 
ently they were instructed to judge the trial proceedings on the basis 
of the so-called safeguards provided in section 9 of article VII of the 
Status of Forces Agreement, and similar provisions in the agreement 
with Japan. 

You, therefore, find them saying that the accused had a fair trial 
under such provisions. They have not considered the possible loss 
of the constitutional rights of the accused. 
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A few observers showed some independence. In England, an ob- 
server commented that the defendant was not given an opportunity 
to oe prospective jurors to determine if the right of peremptory 
challenge should be exercised; that evidence was received without 
giving defendant an opportunity to object; and that there was a general 
air pervading the courtroom, in jury and spectators, that the accused, 
being an American, had, of course, committed the offense charged. 

An observer of a trial in Japan reported that the accused had not 
received a copy of the indictment or charges before trial; the court- 
appointed attorney saw his client for the first time in the courtroom 
on the opening day of the trial; no interpreter was provided for out- 
of-court conferences; the dedication of counsel to the defense of th: 
accused left much to be desired. 

This last comment appears to be supported by most of the reports 
from Japan. Counsel provided for the accused too often seem to 
discharge their duties by urging the accused to confess, to make a 
cash settlement with the prosecuting witness, if possible, and then 
ask the court for mitigation of the prescribed penalty. The ineffec- 
tiveness of many Japanese interpreters is also a common complaint. 

The Defense Department, in furnishing these reports, specifically 
reserved the right to attach comments thereto, apparently with the 
intent to minimize the effect of any comment which might be critica! 
of foreign trials. . 

In the case where no copy of charges had been furnished the accused 
before trial, the Department excused this failure by saying the 
accused had ample time to inform himself of the charges during the 
long, drawn-out trial, common in Japan. Obviously, then, the 
accused did not receive the prompt and speedy trial called for by our 
agreement with Japan. 

Thus, you find our Defense Department is not defending the con- 
stitutional rights of our servicemen; is not upholding the heritage o! 
our forefathers for which that serviceman may have fought, or been 
sent abroad to defend; but actually defending foreign courts, excusing 
an inferior grade of justice, and condoning the mistreatment of our 
men. 

Frankly, | cannot understand this attitude. 

I know from private conversations with many military people, that 
they consider the Status of Forces Treaty a bad bargain at best. Why, 
then, must the official attitude be a defense of such a bargain? 

Why not admit the shortcomings of this procedure and devote our 
efforts to improving it? If the Defense Department had devoted as 
much effort to correcting the situation as it has devoted to defending 
it, I am certain that we could provide greater protection for our 
servicemen. 

You recall the testimony concerning the agreement with Greece. 
Greece has waived the rights conferred upon her by article VII. | 
am certain that other nations would be willing to do the same, or 
agree to other modifications. . 

So far as I know, no one has asked them to do so. 

I am not going to repeat again the authorities which I presented to 
you in my two previous statements, supporting the rule of international 
law as expounded by Chief Justice Marshall. Arguments have been 
made for and against this position. 
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Like many legal questions, fine distinctions are made or mistaken 
interpretations urged. I do not think it is correct to say, as Congress- 
man Udall did yesterday, that all 15 NATO countries uniformly have 
never taken cognizance of this legal theory. European writers covered 
this subject centuries before Marshall. He had such precedence for 
his pronouncement. His statement has received more attention be- 
cause it has been considered in foreign cases. 

In Chung Chi Cheung v. The King (1939 A. C. 160), speaking for the 
Privy Council Judicial Committee, Lord Atkin called Marshall’s 
opinion, in the case of the Exchange: “‘a judgment which has illumined 
the jurisprudence of the world,” and concurred fully in the principle 
that the armed forces of one power, allowed by another to enter its 
territory, enjoyed an immunity from the local courts. In this particu- 
lar case, however, he held that the Chinese Government had waived 
that immunity. 

In the Casa Blanca case the Permanent Court of Arbitration at 
The Hague recognized the principle. 

I remind you, again, that in 1943 our Government asserted this rule 
of law before the Supreme Court of Canada. It was supported by the 
Attorney General of Canada. 

Two judges of the Supreme Court of Canada agreed that interna- 
tional law required the Dominion of Canada, or any other nation, to 
grant exclusive jurisdiction to the friendly visiting force, and a third 
agreed in part. 

In our own Senate in 1944, Senator Connally, longtime chairman of 
the Foreign Relations Committee, said: 

If we permit foreign troops and foreign naval officers and naval organizations to 
be within the United States, the implication and the natural inference is that they 
exercise their normal functions. 

If this was not the correct rule of international law, why did our 
Defense Department repeat it in 1951 in the Uniform Manual of 
Be Martial? 

I understand that some concern has been expressed here over the 
language of my resolution and similar resolutions. I must point out 
again that the resolution follows the language of the treaty and the 
procedure set forth therein. 

Article XVII provides that any contracting party may at any time 
request revision. It provides that the treaty may be denounced by 
any contracting party after the expiration of 4 years. The denuncia- 
tion shall take effect 1 year later. Thus the word “denounce” is in the 
resolution because it was used in the treaty, and is the manner in which 
to abrogate the treaties. 

Mr. Udall yesterday expressed again the fear of some Members that 
the Senate may be annoyed if the House should adopt this resolution, 
and that we are encroaching, somehow, on the President’s pre- 
rogatives. 

Are the people of this country, who we represent, to have no remedy 
to change or terminate a treaty that has become burdensome or dis- 
tasteful? Are we going to succumb, as did the Senate committee, to 
the repeated argument that we can do no better? 

A joint resolution of Congress is the appropriate way in which to 
advise the President that it is the will of the Nation that a treaty be 
modified or terminated. 
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There is no infringement on the treaty power of either the Senate or 
the President. The Senate need not follow our action. The Presi- 
dent has the constitutional right to veto. If he approves, it may be 
assumed that he intends to carry out the provisions of the resolution. 
If he vetoes, Congress in its turn may override. 

It is only in this case that a question could arise as to whether or 
not he would or should comply. I firmly believe that if House Joint 
Resolution 309 became the law of the land in this manner, the Presi- 
dent would recognize the will of the people and would fulfill his consti- 
tutional duty to take care that the laws be faithfully executed. 

I call your attention also to the provisions of the resolution directing 
the President to take similar action respecting the various executive 
agreements that have been made with countries not members of 
NATO. 

To the extent that such agreements attempt ‘‘to make rules for the 
Government and regulation of the land and naval forces,” they are a 
clear usurpation by the State Department of the constitutional right 
of Congress to make such rules. 

Surrendering criminal jurisdiction over our servicemen is making a 
rule of the worst kind for the Government and regulation of our 
forces. Congress should have the right to stop such usurpation of 
authority by any means at its command. 

President Hayes, in exercising a veto, did not deny the authority 
of Congress to terminate a treaty with a foreign power by expressing 
the will of the Nation no longer to adhere to it. 

In a previous statement I have cited other authority recognizing 
the joint resolution of Congress as an appropriate means of direction 
to the President to terminate a treaty. I do not think that the 
Senate would take umbrage at action by the House on this resolution, 
particularly since there is an identical resolution now pending in 
that body. 

Some have expressed the fear that the adoption of this resolution 
would result in the immediate withdrawal of our troops from abroad. 

The three executive departments of State, Defense, and Justice all 
adopt this theme. I call again your attention to the full text of the 
resolution and the treaty itself. A modification is requested. If 
this fails, the treaty is to be denounced at the earliest possible date. 

Under the treaty, the earliest possible date it could be denounced 
would be July 24, 1957, and the earliest possible date upon which 
denunciation would be effective would be 1 year later, July 24, 1958. 

There is no desire to weaken our own security or disturb the sys- 
tem of collective defense. There is a growing desire to restore to our 
servicemen, engaged in such defense, all the rights granted them by 
our Constitution. We want to make the Uniform Code of Military 
Justice applicable to servicemen abroad as well as at home. 

I think these hearings have established the following facts: 

1. The United States, prior to the negotiation of the Status of 
Forces Agreement, caneetk on exercising criminal jurisdiction exclu- 


sively, and followed and insisted upon the rule of international law 
defined by Chief Justice Marshall. 

2. The Status of Forces Agreement and other agreements with 
other foreign governments were negotiated without investigation of 
foreign laws or prison conditions. There was no consideration of 
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whether trials in foreign courts would cost our servicemen the protec- 
tion of our Constitution. 

3. Considering that the United States is the principal country 
affected, the claim that the provisions of the Status of Forces Agree- 
ment are reciprocal, I think, is a bad joke. It is a one-way street. 
Our troops not only are protecting foreign nations but boosting their 
economies with their spending. No similar situation with regard to 
foreign troops exists here. 

4. We did not urge our position strongly enough because we were 
trying to cut ourselves down to the level of our dependent allies and 
deprecate our own resources and capabilities. 

5. There is no evidence that any nation would have refused to 
permit us to continue criminal jurisdiction of our troops if we had 
insisted on it and certainly no showing has been made here that these 
agreements are the best we could get, even though the phrase has 
been constantly reiterated. No one has given us any proof that the 
agreements constitute the maximum concessions obtainable, as has 
been claimed. 

6. The Senate Foreign Relations Committee was not properly 
advised by advocates of the treaty at the time of its ratification. 

7. Foreign laws do not afford the accused the protection he would 
have under our Constitution. Our own research and the studies 
belatedly furnished by the Department of Defense conclusively prove 
this to be true. 

8. The right of appeal in foreign lands is a myth, since appeal 
courts may increase a penalty and a convicted American is afraid to 
appeal, in many cases. 

9. Accused servicemen and convicted servicemen have expressed 
their preference for trial by court-martial rather than a foreign court. 
They have done so in spite of a prevalent belief that penalties of 
courts-martial are more severe than those of some foreign courts. 

I am convinced that they have done so because they do not believe 
they can get a fair trial in a foreign court; they respect the system 
of court-martial and are content to have their guilt or innocence 
judged by fellow Americans. 

We even have evidence that some American servicemen are reluc- 
tant to leave their overseas stations, even for an afternoon or evening, 
because they fear they may be framed, imprisoned, and wrongly 
convicted by foreign courts. 

10. Servicemen and their families feel that our Government has 
let them down. Letters have come to me from servicemen in various 
parts of the world clearly showing that morale is lowered by what 
they consider the failure of our Government to shield them against 
unjust accusation and the peril of unjust trial in foreign courts. 

11. The Defense Department has taken an inconsistent position 
with these men. The rule stated in the Manual of Courts-Martial 
is in conflict with the agreements under which the men actually serve. 

12. There is a growing demand among our citizens for a change in 
this condition. 

This resolution is the appropriate method to initiate such a change, 
and it conforms to the provisions of the treaty itself. It is in accord 
with historical precedent. 

It is an easy thing to sit back and accept this situation, to wring our 
hands fearfully over the possibility that an ally might order our troops 
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to leave the country if we insisted upon what is just and right for our 
men, to say, as some do, that this is a necessary sacrifice. 

I don’t believe we should do any of these things. Nor should we 
haggle over procedures. We face a serious situation in which the 
rights of American, citizens are being undermined and ignored all over 
the world. We should accept and discharge the responsibility of 
correcting this situation. If no one else is willing to undertake the 
duty, the Congress must do so by adoption of this or a similar 
resolution. 

That completes my prepared statement, Mr. Chairman. 

Mr. Morean. Thank you, Mr. Bow. I know every member of 
this committee realizes the exhaustive study you have done on this 
resolution. 

You stated in your testimony that you had not received any report 
on Airman José Montijo. 

Mr. Bow. Thai is right, Mr. Chairman. I mighi say that as late 
as last evening, at about the closing of the Defense Department, we 
again made inquiry as to whether anything was in and that I intended 
to make a statement today that we had not received it. I under- 
stand they were able belatedly to find something down there last 
night. 

I understand it was dictated last November and probably written 
in December, but still we didn’t get it, and | asked for it last night. 
It wasn’t there until it was known that ! was goinz to be before the 
committee today. . 

Mr. Morcan. The committee received the report today. A copy 
of the report on the trial is going to be left with the clerk for the 
examination of any member of the committee. Of course, the letter 
comes from the Department of the Air Force explaining the delay. 
I think the clerk should read the letter. 

(The letter referred to is as follows: ) 

DEPARTMENT OF THE AIR Force, 
Washington, February 2, 1956. 
Hon, James P. RicHARDs, 


Chairman, Committee on Foreign Affairs, 
House of Representatives. 

Dear Mr. CuHatrrMan: In accordance with the procedure established by the 
Department of Defense, the inclosed information pertaining to the trial of A3c. 
José E. Montijo is furnished for your committee. 

Representative Frank T. Bow recently requested the official observer’s report 
of Airman Montijo’s trial; however, that report has not yet been received in 
Air Force Headquarters. In the interest of furnishing as much information as 
is now at hand, two copies of a brief résumé of the proceeding, prepared by an 
observer, are enclosed. 

Sincerely yours, 
Jor W. KE LLy, 
Major General, USAF, 
Director, Legislative Liaison. 

Mr. Moraan. If any member of the committee wishes to examine 
the copy of this report, they may do so. A copy also has been fur- 
nished to Mr. Bow’s secretary. 

Mr. Aparr. When was that trial held? 

Mr. Bow. November 25. 

Mr. Apatr. And yet the Air Force says they do not have a complete 
report on it; just an observer’s statement. 

Mr. Bow. The official observer’s report is not in, as I understand. 
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Mr. Morean. Mr. Carnahan, any questions? 

Mr. CarNAHAN. I have no questions, Mr. Chairman. I would say 
[| appreciate Congressman Bow’s appearance before the committee, 
giving us his views and his feelings in connection with this rather 
difficult problem that we have before us. 

Mr. Bow. Thank you. 

Mr. Morean. Mr. LeCompte. 

Mr. LeComptr. Thank you, Mr. Chairman. I appreciate that 
Congressman Bow has done an amazing amount of work in his research 
and has given us the benefit of a great deal of effort. 

I certainly appreciate his statement, but I wasn’t going to ask any 
questions at this time. 

Mr. Moraan. Mr. Hays. 

Mr. Hays of Arkansas. Mr. Bow, I am sorry I was detained and 
didn’t hear all of your statement. I intend to read every word of it. 
[ am sure you know that the committee is tremendously concerned 
about this problem. 

Mr. Bow. I appreciate that very much. 

Mr. Hays of Arkansas. We have two aspects, the legal and then 
the practical aspect. You have talked to both points. I think we 
have had some clarification of the legal difficulty. 

I would like to ask if you read Congressman Gubser’s brief that 
appears in the printed hearings. He did not come to the committee, 
but did submit a statement which is in the record. 

Mr. Bow. I have not analyzed it completely, 1 will say to the Con- 
gressman. I read it at the time it was inserted, but I have not 
analyzed it completely. 

Mr. Hays of Arkansas. It may really deal more with the practical 
side than the legal side. They sort of fade into the same area of 
thought, really, because if there is any force to the general contention, 
if, in other words, Justice Marshall states our position about constitu- 
tional rights in other lands under international law concepts, after all, 
in the practical application of it, there must be a bending of the minds 
of the host country officials to that point of view if it has final force. 

Mr. Bow. If I may interrupt you right there, Congressman Hays, 
that is one of the things that disturbs me. There is no evidence 
before this committee, nor can I get any evidence, that there has 
been an effort made by the responsible officials of this Government to 
enlighten the officials of other governments to try to get a more 
favorable agreement or to get these agreements worked out to where 
we could have control. 

It seems as though the negotiations, if there were any, have not been 
brought before this committee nor have I been able to get them to 
find out that we actually tried to get across the rule stated by Justice 
Marshall; and the principle was accepted as international law by other 
nations prior to our going into NATO. It was the accepted rule of 
international law, the Marshall precept. 

It seems to me it would be most interesting if we could find what has 
been done, what our officials have done, to try to correct this situation 
and try to advise the other nations of our concept of the Marshall 
decision. 

Mr. Hays of Arkansas. Then one of your purposes is to put more 
spine and power into our negotiations? 


Mr. Bow. That is correct, ‘for the protection of American servicemen 
abroad. 
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Mr. Hays of Arkansas. You would agree with the point that has 
been made more than once, that there has to be a balancing of two 
interests in some countries where we have difficulties. I may say 
that much of the discussion is for the benefit of our representatives in 
the Defense and the State Departments. Now, if there is a recalci- 
trant nation where we, in the interest of this Nation’s defense, need to 
have troops stationed, and they refuse officially to embrace our ideas 
about constitutional guaranties that are precious to Americans of 
trial by our authorities if we have to come to that place, do you agree 
that there has to be a balancing of those two interests of the defense 
considerations and of individual preferences as to trial, with as much 
wisdom as our policymakers and our Defense Department officials 
can muster; do you agree that those have to be balanced in a given 
country? You wouldn’t have us categorically say that we wouldn’t 
station troops in any nation that doesn’t agree for us to try our men 
where violations occur? 

Mr. Bow. Congressman, it would seem to me that raises a very 
serious question, that if we have a nation that will not permit our 
Constitution to follow our men, and to give them the type of justice 
that we believe in in this country, then it raises a very serious question 
in my mind about that country and what our situation may be in that 
country in many other instances. 

If they have a feeling that we are the kind of people that they 
must try, that we will not take care of our own people, then I am 
wondering how much confidence those nations may have in us in 
other matters, and whether or not our establishment of a military 
establishment in that country will have real benefit to us, if the chips 
are down, whether we may not be getting into a situation where we 
have a country that apparently is unfriendly to our system of justice, 
what they might do when the chips are down if we should need those 
troops. So I would not say that I agree, sir, that we should weigh it 
very carefully, if we are negotiating with countries that do not believe 
in the American type of justice, that we will mete out adequate justice 
to our men who should be punished. 

It should be understood that those of us who support this are not 
asking that our men should not be punished for a crime. If they 
violate the laws of that country, they should be punished under 
American justice. 

Mr. Hays of Arkansas. And by American authorities applying the 
laws of the host country? 

Mr. Bow. That is right. 

Mr. Hays of Arkansas, You are striving for that as a goal? 

Mr. Bow. Yes, sir. 

Mr. Hays of Arkansas. You do appreciate the fact that this com- 
mittee has to examine this question that I raise? 

Mr. Bow. I understand that, sir. 

Mr. Hays of Arkansas. I want, Mr. Chairman, if I may have a 
moment, to point out to our colleague, to say that I for one agree 
with him about the jurisdiction of this branch of the legislative body. 
I feel that while we must avoid any invasion of the treatymaking 
powers of the other body, I do feel, as I said to Mr. Udall yesterday, 
if I might quote that language: 

I wouldn’t want us to be too timid on that. I do recognize that we have 


certain courtesies due the Senate, and certainly quite aside from courtesy, our 
own oath to recognize the Constitution comes into consideration, 


has | 
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And then our policymaking powers in the House enter substantially 
into these policies, because we share in the making and creation of 
the authority under which the Defense Department sends our men 
abroad. 

Do you have any more instances to cite in which it appears that 
constitutional rights have been abridged; in other words, that there 
is more than a theory involved? I don’t know if I should ask you 
that. Perhaps you have already stated you have made available all 
the cases you have. We need all the material we can get on that. 

Mr. Bow. I think perhaps, Congressman, that part of my statement 
which I read covered that somewhat, which I read before you came in. 
I might just say to you, sir, that the Defense Department has now 
furnished additional information and studies to this committee, and 
in the Defense Department’s studies and reports themselves, they 
point out those areas in which the constitutional rights of men are 
probably deprived. So we now have the Defense Department ac- 
tually making that case for me by their own reports and by their 
studies, particularly under the laws of France and Japan, where they 
say certain guaranties are absent in general or specific terms from the 
French law, and the provisions of the code, with experience derived 
from practice, reveal that there is some likelihood that they may be 
denied the accused in certain cases in France. 

One of them is the “prompt and speedy trial’; the other is the 
right to remain silent. Another is‘the burden of proof beyond a 
reasonable doubt, that being placed in the Government. In some 
places they are considered guilty until they prove themselves innocent. 
The right to be confronted by witnesses, which is a thing which we 
are hearing a great deal in this country about by our courts, which 
say they must be confronted with witnesses. Then, also the fact 
that in many places involuntary confessions are admitted in evidence. 
In other words, they are taken under duress or the third degree, that 
those involuntary confessions can be accepted. That is not Con- 
gressman Bow making that statement; that is the Defense Depart- 
ment now making that. That is true also in Japan. 

I think that part of it brings that to us, that we now see from the 
Defense Department itself those places where Constitutional rights 
may be deprived to our men abroad. 

Mr. Hays of Arkansas. Thank you. 

Mr. Moraean. Mr. Radwan. 

Mr. Rapwan. I want to congratulate you, Mr. Bow, for the work 
that you have put into this, the presentation that you have made 
here this morning. I know that you feel strongly and sincerely about 
this, and I think you have made your position very clear. I have 
no questions. 

Mr. Moraan. Mr. Selden. 

Mr. Setpen. Mr. Chairman, Mr. Bow, I regret I was late. I would 
like to have heard all of your statement. I can assure you, however, 
that I shall read it very carefully. I think you should be commended 
for the fine work you have been doing in connection with this matter 
and the information you have given our committee. 

There has been some evidence presented in these hearings that our 
position in foreign countries relating to the question of jurisdiction 
has been improved rather than impaired as a result of the Status of 
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Forces Agreement. In your travels this fall did you find that to be 
true in any of the countries which you visited? 

Mr. Bow. You mean, because of the hearings conditions have 
improved some? 

Mr. Seven. No, sir. I am attempting to ascertain whetner con- 
ditions have been improved since the Status of Forces Agreement went 
into effect? 

Mr. Bow. I couldn’t agree with that. I will tell you why I don’t 
agree with it, because 1 don’t know anything about it. I didn’t see 
any of these situations before the Status of Forces Agreement, nor 
has there been any evidence brought to my attention about those 
trials. I think it would be interesting to have that. 

Whether it has or not, Congressman, it seems to me that is not the 
test. The test is whether or not we have by this treaty deprived our 
men of their constitutional rights which tney enjoyed previously and 
which under the Code of Military Justice, in which we have taken 
them into the Armed Forces, we say to them that is their right. 

Mr. SexpeEn. I can assure my colleague that as a result of study of 
this question, and it has not been as extensive as his, I am also unhappy 
with the present situation. I feel our State Department should 
constantly strive for improvement. 

Although we both agree that further improvement is needed, have 
you found any evidence that improvement has been made as a result 
of the Status of Forces Agreements? 

Mr. Bow. I think it has improved some since this great committee 
of the House has taken cognizance of the situation and has conducted 
hearings. Since the beginning of the hearings by this committee 
there is some strong evidence of correction of some of the things. So 
far as from the Status of Forces Treaty, I couldn’t answer that. 

Mr. Seipen. In the hearings last year, the Department of the 
Army outlined a case in which it was pointed out that the Italian 
government maintained jurisdiction in an on-duty case. At this 
time the Status of Forces Agreement was not in effect in Italy. It is 
my understanding that in countries where the Status of Forces 
Agreement is in effect, our military, rather than the foreign country, 
maintains jurisdiction of all on-duty cases. 

Mr. Bow. Yes. 

Mr. Morean. Mrs. Church. 

Mrs. Cuurcu. Thank you, Mr. Chairman. Mr. Bow, I want to 
thank you personally for the work that you have put into the presenta- 
tion of this case. 

I would like to ask the question which I asked when you testified 
in the spring: Is this resolution not almost identical to the amend- 
ment proposed by you to the Reserve Forces bill and which was passed 
by the House by an overwhelming vote? 

Mr. Bow. Practically the same. 

Mrs. Cuurcu. Is it your present thought that the House, which 1s 
close to the people of the United States and feels the pulse, would 
pass this resolution if it were reported out? 

Mr. Bow. I am convinced the House would pass this resolution. 

Mrs. Cuurcu. So, if the resolution is not reported out, either 
favorably or otherwise, you would feel that the responsibility would 
lie with this committee for having bottled 1t up? 

Mr. Bow. Yes, Mrs. Church, | would. 
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Mr. Moraan. Mr. Adair. 

Mr. Aparr. Mr. Chairman. Mr. Bow, you know of my admiration 
for the work you have done and my complete agreement wth the con- 
clusions you have reached. I think particularly strong im your 
statement was the summation in which you dealt with a number of 
points which were in my mind, and which if you had not discussed I 
would have certainly wished someone to present to this committee. 

Among them was one point which I think bears repetition here, 
that those of us who support your resolution, as I do, are not asking 
that men who commit offenses go unpunished, but we are asking that 
they be tried and if punishment is warranted then that punishment 
be imposed by Americans, and that the trial be by Americans under 
American standards of justice. I am delighted that you emphasized 
that. I don’t think that we could say it too strongly. 

As you are aware, certain witnesses before this committee have 
made a point that sentences meted out by foreign courts have been 
uniformly lighter than might have been expected from our own 
military courts. I think there is some justification for that statement 
at this time. But would you not agree that this is not the point of 
the matter here under consideration? 

Mr. Bow. I don’t think it is the point at all. I don’t think it is 
a question of which is the most severe; I think it is a matter that 
goes much deeper than that. It is a question of whether we are 
giving away those constitutional rights which have been so sacred to 
us over the years. The question of punishment doesn’t enter into it, 
in my mind. 

It is a question of whether we are going to preserve our Constitu- 
tion, are we going to preserve those rights for American servicemen 
abroad, or are we to use them as pawns on a chessboard of interna- 
tional bargaining and barter away their rights? Those are the things, 
Mr. Adair, that I just can’t understand. 

Mr. Aparr. Particularly, as you and others have said, after these 
men have been brought into the services, in many instances involun- 
tarily? 

Mr. Bow. Absolutely, and sent to these places involuntarily. 

Mr. Aparr. May I comment on one other thing that you said. 
You pointed out that you have talked informally to military personnel. 
That means personnel, I take it, of all the military services. And let 
me say that I did, too, as our subcommittee visited Asia in 1955, and 
I would just like to subscribe to your point of view, that there was 
amazement and some dismay, if I may use that word, among the 
military people who had not expected that these agreements and this 
type of treaty would be entered into. 

Finally, Mr. Chairman, if I may bring to the attention of the com- 
mittee another thing, there has been some considerable discussion as 
to the need for these agreements. Earlier examination of the testi- 
mony will reveal certain questions were asked of witnesses as to where 
the demand for this type of agreement or type of treaty arose. 

Mr. Bow, I am sure you would agree with me as you have gone over 
that testimony, that the answers given were extremely vague. I must 
say from my reading I didn’t find that they were based upon any very 
great demand arising from other nations. 

Mr. Chairman, I would just like to close again by commending to all 
of us a rereading of the conclusion in Mr. Bow’s statement. 
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Mr. Morean. Thank you, Mr. Bow. I am sure the committee 
oppperaies your additional testimony today. 

Mr. Bow. Thank you very much. 

Mr. Morean. The next witness, of course, is a hard-working 
member of this committee, and we are going to promote him from the 
prosecuting attorney to the witness chair. 


STATEMENT OF HON. E. ROSS ADAIR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Aparr. Mr. Chairman, it is my purpose very briefly to discuss 
some of the things that three of us saw in a Japanese prison last fall. 
I think perhaps Mrs. Church will want to be heard upon that. Be- 
cause of the shortness of time, I will be brief. 

Let me say by way of preface that by our visit to these prisons 
I don’t think it ought to be understood that we feel that the standard 
of care given to our men who are incarcerated is the all-important 
thing, vital though it is. 

I want to refer again to the point that Mr. Bow just made, that the 
principle of the thing is important. But if we have men incarcerated 
there, then it behooves us to see what kind of treatment they are 
receiving. I would like to make that position very clear before the 
committee. 
¢ Three of us, Mrs. Church, Mr. Byrd, and I, it was in early Decem- 

er 

Mrs. Cuurcu. December 10. 

Mr. Aparr. Visited the Japanese prison outside of Tokyo, Otsu 
Prison at Yokosuka, in which 52 American men were on that day 
incarcerated. 

They had just been moved out there from the prison in which 
they had previously been placed, the Fuchu Prison. One reason they 
had been moved to the new prison was because it was said there were 
better accommodations. I think our previous hearings probably con- 
tributed to the fact that the men were moved, because in hoo 
my we had been informed there were no arrangements for heat at 
all. 

In Otsu prison we were very courteously received by the prison 
authorities. We went anyplace we wanted to in the prison, and we 
talked to some of the men who were there as prisoners. 

To try to picture the situation briefly is a little difficult, but I must 
say that the prison was very clean. I don’t think you would find a 
cleaner prison anywhere. ‘The floors were scrubbed; the beds were 
clean; the kitchens were clean. 

With respect to the matter of heat, and it was a rather cool day 
when we were there, the authorities told us that there was heat in the 
cells. Our own American officer subscribed to that statement, and 
told us that there was heat in the cells. 

The men to whom I talked told me that there was heat about 2 
hours in the evening in his cell, a little heat. When we were there 
the prison was damp and chilly. 

We went into the kitchen where the food for the American men was 
prepared. It was prepared in a separate kitchen by a detail of five 
men from our own forces who had volunteered for that purpose. 
They used the Japanese prison food. We saw the menus for a week. 
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The menus were balanced. The food was prepared, as I say, in a 
clean manner. However, without exception, the boys to whom we 
spoke said they were hungry, that they were not getting an adequate 
amount of food. 

Now, at the same time our American representatives told us, and 
the Japanese authorities told us through interpreters, that the caloric 
content of the diet was high. The figures varied a little, but ran as 
high as 3,000 calories. Yet the boys told us they were hungry. 
They said in the other prison, Fuchu prison, they had been able to 
supplement the bulk of their diet by potatoes, which the Japanese 
had in excess. The Japanese had some potatoes and they permitted 
our men to have them. But in this prison that was not true. And, 
without exception, the men to whom I talked all said they were hungry 
in Otsu prison. 

I don’t mean hungry to the point of starvation, but they didn’t feel 
comfortable. 

Secondly, they complained about the fact that they were denied the 
right to smoke. That is the rule in Japanese prisons; nobody has the 
right to smoke, we were informed. Our men felt that perhaps since 
they were in this new prison in a section by themselves that it would 
not be harmful if in the evening or at off-duty times they were per- 
mitted this right. Many of them who were accustomed to smoking 
found this was a great hardship to them and asked if something could 
not be done in that respect. 

One of our officers told me he was trying to work in that direction 
but had not been successful in achieving it. 

The men, incidentally, had adequate bathing facilities, warm water, 
shower baths, and that sort of thing. 

We had been told that there were periodic medical examinations by 
American medical men. We visited the place where these examina- 
tions were said to have been given. They had some equipment there, 
not very much, but I think by Japanese standards it was probably 
adequate. The man to whom I talked said in the several months 
that he had been imprisoned he had had one examination. It was an 
examination, however, given not by a medical officer but by a dental 
officer who came in and used the stethoscope on his chest and looked 
at his throat, and so forth. 

When I said that we were told they were given examinations once 
a month, this man said it was not true in his case. 

There was some complaint of the shortage of reading matter. The 
Japanese exercised a very close supervision over the reading matter 
that the boys could have. Some of it they thought not to be proper 
for various reasons, and it was denied to them. But they had some 
even though it was not of an adequate amount. 

I talked specifically to one young man who was incarcerated there 
on a charge of having been present when a Japanese taxicab driver 
was hit over the head with a pistol. The boy to whom I talked had 
been with another serviceman. They had been drinking. They em- 
ployed this Japanese taxicab driver to take them someplace. They 
hit him over the head. I am not clear as to whether they robbed him 
ornot. He didn’t die. But he was certainly beaten. My recollection 
is that the boy to whom I spoke, and who did not do the hitting, but 
who was present as an accessory, was given 3% years, and the other 
boy was given a somewhat longer sentence. 
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I inquired particularly as to the trial procedure. This man, who 
was in his very early twenties and before this had a good military 
record, in fact, he was a military policeman, and this was the first 
scrape he had had with the law, said when he went into court, his 
Japanese counsel, with whom he had communicated practically not 
at all before the trial and very little during the trial, gave him little 
help. About all he did was just simply to say, “Let’s rely upon the 
mercy of the court. I think you will do better in that way.” This 
young man had pleaded guilty to being present at the time the cab 
driver was struck. 

He told me afterward that the consequences of his plea of guilty 
had not been fully explained to him. He wasn’t aware of the conse- 
quences of what he was doing. The complaining witness did not 
appear in court against him. 

I said, ‘Well, you waived that right.”” He said, “I didn’t know I 
did.’”’ We had been told by the legal authorities there that he had 
waived the right, but he said to me that he was unaware that he had 
waived the right to be confronted by the complaining witness in this 
case. 

In the course of the trial, in the preparation for the trial, it was 
said to him that if he would pay certain sums of money to the taxicab 
driver, the case might be settled. At least, that was the intimation. 
He did pay a sum of money: In fact, the cost of his attorney, his 
Japanese attorney, and the money that he paid to the taxicab driver 
had exhausted all that he had been able to save during his military 
career. Although he paid the taxicab driver, it didn’t seem to make 
a great deal of difference at the trial. Now the taxicab driver has a 
sum of money, and the attorney is paid, but the boy is still in prison. 

That is the story of one serviceman to whom I personally spoke im 
Otsu prison. 

Mr. Chairman, in an effort to bring this matter quickly to a con- 
clusion, 1 must say, based upon the conversations with those men 
there, I do not believe that our boys are being tried according to the 
standards on which you and I as Americans would want them to be 
tried. I think they are not fully aware of what is going on before 
and during their trials. 1 do not believe they are being adequately 
defended. 

Mr. Morcan. What were the foods making up this diet? What 
type of food? Was it Japanese food? 

Mr. Aparr. It was largely Japanese food. I would say it was a 
well-balanced diet, Mr. Chairman. If you as a medical man would 
look, as we did, at the menu for a week, you would say, ‘“That looks 
good.” I tried to make it clear to the committee that there is a 
little confusion in my mind because these boys said they were hungry 
and yet our own people testified they were getting about 3,000 calories. 
But the boys said that they were hungry. It was a well-balanced 
diet. There were starches, vegetables, a little meat. You wouldn’t 
expect te find much. There was a little. 

Mr. Morean. The prisoners that you interviewed showed no signs 
of loss of weight or emaciation? 

Mr. Aparr. I would say not. I don’t know what they looked like 
before, but I would say they did not appear emaciated at all. 

Mr. Moraan. Mr. Carnahan. 

Mr. CarnaHAn. No questions. 
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Mr. Morean. Mr. Fulton. 

Mr. Fuuron. Could I just comment on that? Was there any 
unusual punishment, such as severe laboring conditions or solitary 
confinement imposed? 

Mr. Aparr. Some of the young men spoke of solitary confinement. 
I spoke privately to one alone and apart, and they gave us that 
opportunity, Jim, as there was no one else in the room. When I 
went into his cell and talked to him he said he personally had experi- 
enced no unusual punishment, that, in fact, there hadn’t been enough 
work. As they moved into this new prison, they hoped there would be 
made available to them an opportunity to work to avoid the boredom. 
If they worked, they got a pittance. It didn’t amount to anything, 
but they wanted to work to get out of the cells, to do something. 

Mr. Futron. On the servicemen that you referred to that might 
have suffered solitary confinement, I would like that to be rechecked 
by the Department of Defense in Japan so that we have of record any 
unusual punishments and the reasons for it in respect to United 
States servicemen abroad. I have asked for that previously; I again 
renew that request. (See pp. 935, 936.) 

Mr. Aparr. I think that would be appropriate. I would join in 
that request. 

Mr. Futron. I would like to have that generally for whoever is in 
Japan, in a foreign prison. 

Going a little further with that point, did the United States forces 
supply an observer at all times during the trial, or did they supply a 
Judge Advocate General department officer during the trial to 
represent as counsel, distinguishing from an observer? 

Mr. Aparr. The young man to whom I spoke, in response to a very 
similar question by me, said with respect to the first part that, no, 
there were not United States personnel present at all times during the 
trial. 

Mr. Futron. If you will make a note of that, I would like to have, 
again, from the Department of Defense, a statement of the times in 
foreign trials since our last hearings that there have been sessions of 
a trial of a United States serviceman abroad when there was not even 
a United States military observer present. We on this committee 
were assured at that time that this would not be the case, in answer 
to my question. (See p. 937.) 

Mr. Aparr. Let me finish, Mr. Fulton. At the critical stages of 
the trial, that is, in the latter stages and at the time of sentencing, 
and so forth, this young man went on to say there was an American 
observer present, not as counsel but observer. His counsel was 
Japanese. 

Mr. Futron. Had the United States serviceman no American 
learned in the Japanese law representing him as counsel belonging to 
the Judge Advocate General’s office during the time of his trial? 

Mr. Aparr. I think that is a correct statement. 

Mr. Futron. Was the United States serviceman given opportunity 
to get quick bond, and did his commanding officer say that he was in 
funds to supply any procedural or bond expenses, so that there could 
be a prompt release prior to trial? 

Mr. Apair. I must say that as to those questions I did not have 
time to explore that with him. 
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Mr. Futon. Was the United States serviceman held in prison all 
the time before he was found guilty, or was he released on bond? 

Mr. Aparr. Part of the time he was under American custody and 
the rest under Japanese, as I recall, although I am not certain. 

Mr. Fuuron. Was there any delay in turning the serviceman over 
to the American authorities? 

Mr. Aparr. I think not. 

Mr. Futron. Did the young man have any complaint that he was 
deprived of any of his constitutional rights? 

Mr. Apatr. Yes, very definitely, when he said he didn’t understand 
that he had waived the right to be confronted by the complaining 
witness, and he thought that he had not been adequately tried. He 
said the thing which has been said around this table before, that re- 
gardless of the sentence, he wished that he might have been tried in 
an American court by American people. He felt he had had an inade- 
quate trial. 

Mr. Futtron. Did this United States serviceman feel that he had 
~~ adequately advised as to what a guilty plea was when he pleaded 
guuty! 

Mr. Aparr. No, sir; he felt he had not been adequately advised. 

Mr. Fuutron. Did you discuss with the young man at all what he 
thought he was doing when he pleaded guilty to the charges? 

Mr. Apair. Yes; | talked with him about that. He was a young 
man without previous experience in this except that he had been a 
military policeman, but he was confused with the Japanese courts and 
Japanese law, and didn’t understand much of what was going on. 

Mr. Futron. Did the court give him the benefit of simultaneous 
translation through an interpreter being there, as we do in our United 
States courts, or was the translation to him just by some interpreter 
summing it up afterward? 

Mr. Aparr. There was an interpreter present. I didn’t pursue it 
beyond that. 

Mr. Futron. Mr. Carnahan and I both have been talking of the 
need for simultaneous translation, just as there is at the United Na- 
tions sessions. This gives an exact word-for-word translation, with- 
out any summation, so that the impact of the trial is currently present 
as the serviceman testifies. Do you agree with that? 

Mr. Apatr. I agree if these boys are to be tried in foreign courts, 
then simultaneous translations would be an advantage. 

Mr. Futron. I would like to have from the Department of Defense 
a statement as to the method currently used in handling translations 
and interpreters in the trial of United States servicemen abroad. I 
want the current practice. (See p. 937.) 

Mr. Moraan. We can have that checked. 

Mr. Futon. At the time of the sentencing, when the young 
United States serviceman was given his sentence, was he given an 
opportunity to state his side of the case, and was it then immediately 
translated for the sentencing? 

Mr. Aparr. No;I think not. His opportunity in that respect, such 
as it was, would have come earlier. But on the advice of his Japanese 
counsel, who told him that he would be better off not to say very 
much, he didn’t try to make much of a case for himself, he said. At 
the time of the sentencing, my answer to the question would be “‘No.”’ 
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Mr. Futton. Did the United States serviceman at any time request 
to interview the prosecution witnesses through his Japanese counsel, 
and was that possibly refused or was he not advised that he was able 
to do that? 1 want to know if he had full opportunity to exercise his 
rights. 

Mr. Aparr. I have no information on it. 

Mr. Futon. Could we ask, then, the Department for that? 

Mr. Moraan. Yes. 

Mr. Futon. I believe we people who have been practicing law 
should bring up some of these specific points with the Department so 
that we can see that the procedural rights which we just assume in the 
United States, which can be afforded by a little effort by the Depart- 
ment of Defense regardless of the treaty, can be given to him. I want 
to compliment the gentleman from Indiana, Mr. Adair, on his helpful 
statement. 

Mr. Hays of Arkansas. On this point of Japanese punishment not 
being extreme or unusual, do you know whether or not the code would 
provide any cruel punishment from our point of view, or unusual 
punishment? 

Mr. Aparr. I did not go into the Japanese law on that point. 

Mr. Hays of Arkansas. You didn’t find that the convictions 

Mr. Aparr. I would say the record of convictions, and we have the 
record of convictions of all 52 men before us, I would say the sentences 
were certainly not excessive. Rather, if anything, they were on the 
light side. 

Mr. Hays of Arkansas. I was just wondering if it was possible 
under their code for there to be some. 

Mr. Aparr. I didn’t go into that. 

Mr. Hays of Arkansas. I think we ought to have the answer for 
that, because Japan is apparently going to be the focal point for all 
this difficulty. (See p. 935.) 

Did you find out whether or not the treatment accorded our men 
was pretty generally the same that their own prisoners received? 

Mr. Aparr. Yes, as in matters relating to smoking, food, and so 
forth. They were treated on a par, at least on a par with Japanese 
prisoners. 

nom Hays of Arkansas. We had not been able to get heat in these 
cells? 

Mr. Aparr. Yes, there was in the new prison to which they were 
just moved. In the prison from which they came, there was no heat 
at any time. In the new prison, there was. The amount was in 
dispute. The Japanese authorities and our officers said there was 
some heat all day. The boys that talked to me said that wasn’t 
true; it was only for a couple of hours in the evening. I will say it 
was cold and dank in the afternoon when we were there. 

Mr. Hays of Arkansas. Thank you. 

Mr. Fuuiron. As the young man is in prison at the present time, 
to your knowledge, was he advised of what rights he would have for 
commutation of sentence or mitigation of sentence? 

Mr. Apatr. He had conversations with both his Japanese attorney 
and American representative upon that point. That was tne thing 
for which he was hoping, for some mitigation of the sentence. There 
had not been promise of it, but he had been lead to believe it was 
possible. 
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Mr. Fuuron. Was he being advised by these American representa- 
tives who were learned in the Japanese law or were they just ordinary 
officers? 

Mr. Aparr. The people who on this visit were with us were pri- 
marily—by “people” I mean the American officers—were primarily 
men who had experience in penal institutions. I suppose upon 
request they would make Judge Advocate personnel available to him. 

Mr. Furtron. On page 335 of the hearings, previously I had said 
to Mr. Leigh, who is Assistant General Counsel for International 
Affairs, Department of Defense: 

Isn’t it possible to have a JAG officer go to whatever station it is necessary 


to represent the young man in the United States forces abroad while he is under 
attack in a court where he can’t even speak the language? 


And Mr. Leigh said: 


Well, we are sure that he has a lawyer wherever possible. 


So, you see, the Department of Defense only had the rule where 
they thought possible. 
own further, on questioning, I had said: 
Would you have the services supply that, with the chairman’s permission, for 
the record. I think a representative of the United States forces learned in the 


law should be oped in every case of a misdemeanor, or felony, where trial is 
held of a United States serviceman in a foreign court. 


Mr. Leigh then said: 
We will undertake to get that. 


A statement was placed in the record at that point, and there is a 
parenthesis in the testimony at this point: 

The Department of Defense subsequently confirmed that each of the other 
two services could also provide legally trained observers in every such case. 

If this man has not received such attention, there is then a direct 
violation of the Department of Defense policy. So, I would like to 
have that pinned down, and wish you would join with me on that 
point for the protection of the legal rights of every one of our United 
States servicemen abroad wherever they may be. 

Mr. Apatr. I would be glad to. (See p. 937.) 

Mr. Futron. That is all. 

Mr. Morean. We expected, of course, to put Mrs. Church on for 
her statement. She was the next witness. But, apparently she has 
gone to answer the quorum call. 

At this time we will call Gen. Julius Klein. You go right ahead 
with your statement, General. 


STATEMENT OF JULIUS KLEIN, MAJOR GENERAL (RETIRED), 
ILLINOIS NATIONAL GUARD, CHICAGO, ILL. 


Mr. Kier. Mr. Chairman, in order to identify myself, I am from 
Chicago, a retired major general in the Illinois National Guard, and 
have served in the Army abroad during both World Wars and com- 
manded troops in the Pacific theater. After the last war, as Special 
Assistant to Secretary of War, Robert P. Patterson, I worked on the 
unification program. During the 80th Congress, it was my privilege 
to be consultant on National Defense to the Republican members 
of the Armed Forces Committee of the United States Senate. During 
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the 83d Congress, I was honored to be a special consultant to the 

Senate Committee on Appropriations, in which capacity I made a 
several months’ survey of the nations of Western Europe, at which 
time, among other topics, my studies included the problem now before 
this committee. Last year, I again spent several months in Europe 
and had the opportunity to further this study. I have been a news- 
paperman, a motion picture executive, a soldier, and am now the 
head of an international public relations company. I have been a 
citizen soldier, I would like to add, having spent most of my years in 
the Illinois National Guard. 

In the spring of 1946, I participated in the deliberations of the 
so-called Doolittle Committee which was constituted under the direc- 
tion of Gen. James Doolittle to explore the changes necessary to the 
system of military justice. It is not my intention to give a detailed 
review of my testimony at that time; it is a matter of public record. 
I might add that I have also studied the distinguished evidence already 
presented and do not wish to impose by repetition. 

I listened with great interest to the scholarly testimony of Congress- 
man Bow, and I concur in everything he had to say. 

However, I do wish to point out the basic concept that underlined 
my testimony—and the testimony of others similarly familiar with 
the situation—before the Doolittle Committee: The American soldier 
feels that he has a right to the same justice and the same personal 
constitutional guaranties as a soldier that he enjoyed as a civilian. 
How much more important is this concept when it applies to American 
service people abroad who must face a foreign court, using a strange 
language and unfamiliar procedures under a system of justice alto- 
gether alien to our own. 

We have fought several wars to resist the imposition of those 
foreign ideologies upon our citizens here; why should we acquiesce 
to the imposition of foreign concepts of justice upon our American 
service people abroad who go there not of their own free will and not 
for a selfish purpose. It is too often forgotten that our military forces 
in foreign lands are there to protect the country in which they are 
stationed just as much as they are there to protect our own security 
and our own shores. 

An American soldier tried in a military court has the right of appeal 
to the highest military authority, the Commander in Chief—the 
President—and also, in certain instances, can appeal to the Supreme 
Court of the United States. This was done successfully recently 
where the jurisdiction of the Army in the case of a discharged soldier 
was questioned. But can the decision of a foreign court be challenged 
where it is believed fundamental American rights are violated? The 
answer, of course, is in the negative. This recourse should be supplied. 

May I say that in common with many Americans, I have been 
deeply disturbed by the fact that American servicemen stationed on 
foreign soil are subject to the jurisdiction of foreign courts under 
circumstances which deprive them of the protection of the United 
States Constitution, which they are sworn to defend and preserve. 

The core of the dilemma that confronts us is that the urgencies of 
the struggle between East and West have compelled us to commit 
many thousands of our young men to areas of the world where the 
individual soldier finds himself under systems of justice and local 
conditions absolutely foreign to him. It must be said at the very 
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outset that in his adherence to the laws of man and God, the American 
serviceman does us great credit asa Nation. It cannot be emphasized 
too strongly that what we are dealing with here is not even a minute 
fraction of our military services but an individual here or there who 
falls into error or wrongdoing. 

Yet I wonder whether those who negotiated the agreements between 
the United States and foreign powers on the problem before this 
committee took into account the unique value our Government places 
on the right of an individual to full protection of the law, whether the 
wrongdoing assessed against him is justified or not. It is in this area, 
it seems to me, that we have failed to take account of the differences 
that obtain between the legal and judicial concepts of the United 
States and those of foreign states in which our servicemen are stationed. 

It will surely come as no surprise to this committee that the Ameri- 
can doctrine which holds that a defendant is presumed innocent until 
he is proved guilty does not prevail in a number of foreign countries. 
Nor is it any secret that because of the variations between American 
and foreign law, what might be a misdemeanor under our codes can be 
yes re to definition as a felony in a foreign court. And conviction for 
a felony by a foreign court can expose a United States national to loss 
of his American citizenship. 

I am sure this committee is aware of the painstaking and conscien- 
tious efforts made by our armed services to inculcate in the young men 
inducted into the Armed Forces a high sense of responsibility and a 
recognition that when they are called upon to serve on foreign shores, 
they are expected to comport themselves in a manner that will reflect 
the utmost credit on the country whose uniform they wear. Some 
very practical considerations have entered into the orientation pro- 
grams of our armed services. We have made a careful effort to bring 
our young people to understand that their behavior in foreign countries 
can have a direct effect on how foreign populations think and feel 
about the United States. We have tried, and I believe, successfully, 
to convey to our young men the capacity of our Communist enemies 
for availing themselves of every opportunity that comes to hand to 
defame and revile the United States in round-the-clock propaganda 
attacks. 

But I wonder whether we realize that in failing to extend the full 
protection of American legal and constitutional guaranties to our 
servicemen overseas, we have given the Communists a weapon that 
no amount of troop education and orientation can overcome. 

I have here a clipping from the German picture magazine, Quick, 
which enjoys a circulation in Germany comparable to the distribution 
in our own country of such publications as Life and Look. This 
clipping deals with an American airman, José Montijo. His name 
has been mentioned here before. There is a picture which shows 
airman Montijo in shackles and wearing his United States Air Force 
uniform. 

I should like to read into the record the caption under the photo- 
graph in this German news story. It says: 

The pastor performed the wedding. The policeman did not trust him. Tied, 
on one side by the loveliness of his young bride, on the other side by the hand- 
cuffs of a policeman, the American airman, Jose Montijo, is being married in the 


St. Antoine Church of Fontainebleau by a priest to the pretty French girl, 
Madeline Thomas. Right after that he had to return to the prison of Melum 
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where he is facing his indictment for manslaughter. As a wedding gift, he gave 
his bride a golden chain. 
because he was chained to the policeman. 

May I point out to this committee that the alleged crime, and the 
wedding, took place in France. Yet the episode was found suffici- 
ently newsworthy to get widespread circulation in Germany. It is 
not likely that this, and similar incidents, will escape the attention 
of Communist propagandists whose dedicated task it is to drive our 
forces out of Europe, by whatever means this objective can be 
accomplished. 

Can you picture an American soldier being handcuffed to a German 
or a Japanese, whom he faced 10 or 15 years ago at Bataan or the 
Battle of the Bulge? 

We most assuredly have confidence in our own American system of 
military justice; we most assuredly can enforce discipline among our 
own servicemen without reliance on alien courts. This self-assurance 
should fortify our determination not to abandon American servicemen 
to foreign systems of justice. 

Only yesterday, the press carried a story which quoted those who 
defend the present system as saying, ‘‘After all, in general, these men 
found guilty get off with lighter sentences from foreign courts than 
they would have received from an American court-martial.’”’ The 
same story pointed out that in some of the lands the United States 
forces are now protecting, “petty larceny is punished by the amputa- 
tion of the offending, thieving hand.’ I shudder to think of the 
public indignation such punishment for an American soldier would 
arouse. 

A commanding officer has the responsibility of his command and 
our Defense Department should have confidence in its commander. 
If they cannot enforce discipline they shouldn’t be over there. 

Can you imagine General MacArthur or Admiral Halsey permitting 
men under their command to be tried by local courts? Such action 
by them would be unthinkable. 

I realize full well that the present situation is the result of agree- 
ments made between the United States and foreign sovereign powers. 
But these agreements should be amended as provided by House Joint 
Resolution 309 to obliterate this blot on the American conscience. | 
urge that our Government should no longer endure the members of 
its uniformed armed services being the victims of unfamiliar foreign 
laws, judicial systems, customs, and courts without the constitutional 
safeguards and methods of judicial and executive appeals which are 
the birthright of all Americans. The Status of Forces Agreements 
should be modified so as to include these safeguards. 

Gentlemen, I appreciate your courtesy and patience in listening 
to me. 

Mr. Carnawan. Mr. Chiperfield. 

Mr. CurperFieLp. Thank you for your statement. I have no 
questions at this time. 

Mr. CarnaHAN. We certainly thank you for your appearance 
before the committee and for giving us the benefit of your study and 
thought in connection with this problem. 

Mr. Kuern. Thank you very much, Mr. Chairman. 

Mr. CarNAHAN. The committee will stand adjourned. 

(Whereupon, at 12:31 p. m., the meeting adjourned.) 
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(The following have been submitted for insertion in the record:) 


DEPARTMENT OF STATE, 
Washington, D. C., February 14, 1966. 
Hon. James P. RicHarps, 
Chairman, Committee on Foreign Affairs, 
House of Representatives. 


Dear Mr. Ricwarps: During the resumed sessions of the House Foreign 
Affairs Committee on House Joint Resolution 309, statements were made by some 
of the witnesses which were in error or which left an erroneous impression which, 
we believe, the committee would like to have corrected. The attached statement 
submitted for the record deals with such points in the testimony of January 31 to 
February 2. 

Sincerely yours, 
Turuston B. Morton, 
Assistant Secretary. 


ADDITIONAL STATEMENT SUBMITTED BY THE DEPARTMENT OF STATE 


(1) It was stated that prior to the coming into effect of the Status of Forces 
Agreement, it was a universally accepted rule that the host country had no 
authority to try members of the visiting forces. This statement is in error. A 
number of countries had specifically rejected this rule and, indeed, members of 
forces of the United States were tried even for “on-duty’’the offenses before 
coming intc effect of the treaty. (See the memorandum of the Department of 
Justice placed into the record at pp. 139 et seq.) (See p. 452.) 

(2) It was suggested that in the British courts, the magistrate had absolute 
authority to exclude testimony favorable to the accused. The British law and 
practice in this regard do not differ generaliy from the practice in various juris- 
dictions in the United States. While the judge presiding at a trial must rule on 
the admissibility of evidence, the judge cannot exclude admissible evidence to 
the prejudice of the accused. Certainly, if crucial evidence were excluded to the 
prejudice of the accused, and this were not corrected on appeal, it would be con- 
sidered by United States authorities a fundamental unfairness in the trial which 
would justify diplomatic intervention. There has been no case in which such 
unfairness appeared. (See p. 457.) 

(3) It was suggested that after trial in the local court, the accused would still 
be subject to ‘‘double jeopardy”’ by trial before a court-martial. This is specifically 
forbidden by article VII, paragraph 8 of the NATO Status of Forces Treaty. (See 
p. 459.) 

(4) It was reported that in one instance a heavy fine was imposed on a United 
States serviceman for the same offense for which a British citizen was given only 
a light fine. Since the case was not identified, it has not been possible to check 
the allegation. To the best of our information, however, there have been no 
instances where a penalty imposed on a serviceman was heavier than seemed fair 
in the cireumstances or than would have been imposed by a court-martial. In- 
deed, in regard to the United Kingdom in particular, there have been reports of 
complaints from British citizens that an Kenationih serviceman gets off with a 
small fine for an offense for which a British citizen draws a jail sentence. (See 
pp. 459-460.) 

(5) Contrary to what has been suggested to the committee, the large majority 
of United States civilian officials in foreign countries do not have diplomatic 
immunity and, indeed, have no rights whatever other than those accorded by 
local law. Only a very small percentage of United States officials enjoy diplo- 
matic immunity which can be waived by their Government. (See record pp. 
167-168, 352-353.) (See p. 461.) 

(6) It was suggested that the NATO Status of Forces agreement is in effect 
in only 2 or 3 countries. This is not so. Although the small number of service- 
men presently imprisoned in the NATO countries are in the United Kingdom 
or France, the NATO Status of Forces treaty has already been ratified by 13 
of the 15 NATO countries. Iceland, which has no forces of its own in other 
countries, has not ratified, but a bilateral agreement at least as favorable to the 
United States as NATO Status of Forces covers United States forces in Iceland. 
Germany will be invited to accede to NATO Status of Forces when certain 
supplemental arrangements presently being negotiated are put into effect. At 
present, the Forces Convention of 1952 continues in effect. (See p. 462.) 

(7) It was suggested that it is futile for the United States to provide counsel 
for accused servicemen since such counsel is not permitted effectively to repre- 
sent the accused. This is not so. Where the United States Armed Forces pro- 
vide the accused with counsel, they normally hire local counsel admitted to 
practice in local courts and acquainted with local law and practice. Such counsel 
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has full rights and full opportunity, of course, to represent the accused in every 
way. United States military law officers may, in addition, advise both the 
defendant and the defendant’s counsel. (See pp. 458, 462.) 

(8) It has been suggested that United States servicemen accused of crime 
have felt that ‘‘mere accusation in the civil and criminal courts there was to 
them tantamount to conviction, whereas in a military court, they felt that they 
would have a trial and treatment whereby they would have all the witnesses 
permitted to testify for them, and the chance of conviction would be so much 
less.” As against this allegation, it should be noted that out of 8,700 cases 
subject to jurisdiction of foreign courts in NATO countries alone up to Novem- 
ber 30, 1955, only 119 led to actual confinement in jails of NATO countries. 
Assuming even that this statement reflects the attitude of some of those 119 
who served in foreign jails, as persons imprisoned are frequently inclined to 
complain that they were wrongly imprisoned, an entirely different picture would 
certainly result if the same question were put to the many thousands who were 
either acquitted, received suspended sentences, or escaped with a fine as a result 
of trial in local courts rather than by court-martial. (See p. 464.) 

(9) There was some question as to whether President Eisenhower had himself 
made any statements personally on the Status of Forces agreements. President 
Eisenhower was intimately acquainted with the Status of Forces agreements in 
his capacity as Supreme Allied Commander, Europe. Thereafter, President 
Eisenhower expressed himself in support of NATO Status of Forces treaty on 
a number of occasions (see p. 472): 


Tue Wuite Howse, 
February 27, 1953. 
To the SENATE OF THE UNITED STatTEs: 

With a view to receiving the advice and consent of the Senate to ratification, 
I transmit herewith a certified copy of a protocol on the status of International 
Military Headquarters set up pursuant to the North Atlantic Treaty, signed at 
Paris on August 28, 1952. This document is a protocol to the agreement re- 
garding Status of Forces of parties of the North Atlantic Treaty, and is related 
to the agreement on the status of the North Atlantic Treaty Organization, both 
previously transmitted to the Senate in the 2d session of the 82d Congress. 

The Status of Forces agreement of 1951 and the present protocol, as well as 
the companion agreement relating to the status of the North Atlantic Treaty 
Organization itself, are necessary parts of the new machinery we need to carry 
forward the vital program for the integrated defense forces of the North Atlantic 
Treaty Organization. These are multilateral agreements and thus provide that 
basis of uniformity in these fields which is essential for NATO and its integrated 
operations. While these agreements do not in every respect reflect the maximum 
desires of each country, and to that extent represent certain compromises on the 
part of all, it is my considered belief that they provide a workable, equitable, and 
desirable framework for NATO activities and peacetime NATO military opera- 
tions. The early acceptance of these agreements by the NATO nations is very 
important to the furtherance of the NATO collective defense effort. 

I also transmit, for the information of the Senate, the report made to me by the 
Secretary of State regarding this protocol. 

Dwient D. EISENHOWER. 


(83d Cong., Senate, Executive B, message from the President of the United 
States transmitting a protocol on the status of International Military Head- 
quarters set up pursuant to the North Atlantic Treaty, signed at Paris, on August 
28, 1952.) 

Tue Wuite Howse, 
Washington, July 14, 1958. 
Hon. Witi1am F. KNowLAND, 
United States Senate, Washington, D. C. 


Dear SENATOR KNOWLAND: You have asked me for my view with respect to 
the importance of the NATO Status of Forces agreement and Headquarters 
Protocol, these being the agreements which define the legal status of NATO 
forces and headquarters in all the NATO countries. 

In my judgment, failure of the United States to ratify these agreements could 
seriously affect the security of the United States, for such failure could result in 
undermining the entire United States military position in Europe. 

I can certainly appreciate the concern of those who fear that these agreements 
might subject American soldiers overseas to systems of criminal justice foreign 
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to our own traditions. I do not share such fears, however, because of the many 
years’ experience I have had in command of American troops overseas. That 
experience convinces me that our friends abroad will continue to cooperate, as 
they have in the past, in turning over those charged with offenses against their 
laws to our own military courts for trial. 

Ratification of these agreements would be a great forward step toward cement- 
ing the mutual security effort among the nations of the free world, and I earnestly 
hope that they will be ratified by the United States without reservations that 
would require their renegotiation. 

Sincerely, 
Dwicutr D. E1sENHOWER. 


(Congressional Record, vol. 99, pt. 7, 83d Cong., Ist sess., July 13-25, 1953.) 


At President Eisenhower’s press conference on January 27, 1954, the following 
was exchanged: 

Question. Mr. President, last night in a speech at a pro-Bricker amendment. 
dinner, it was charged that the Status of Forces legislation of the last year, which 
subjected American soldiers to foreign courts in NATO countries does in fact 
deprive them of constitutional rights. When I was in France last September, 
Americans told me that our American soldiers were so being deprived, in their 
opinion. Has that been brought to your attention in relation to any cases of 
American soldiers? , 

Answer. Well, in this complicated business of trying to make America stronger 
in the world, one did run into a variety of situations involving individuals. Now, 
he didn’t know what the people argued. The Status of Forces agreement was 
one for which he had worked very seriously when he was in Europe, for this reason: 
Fundamentally, any foreigner in the United States could be tried by a United 
States court if he committed a crime of any kind. And units of other nations 
came here occasionally. This same thing happened in a foreign country. 

Now, these people, he wanted to point out, were partners. In no case where 
we made agreements with other nations were we trying to establish or act like 
their satellites. That was a philosophy that seemed to him repugnant to the 
whole concept of freedom, of liberty. 

Now, we went in there, we had people—and remember this: the Status of 
Forces agreement, as he recalled the provisions—and, after all, it was 2 years ago 
that he studied them—any crime that was committed between individuals of our 
units, they were tried by us. Anything that happened when the man was on 
official duty, they were tried by us. The actual time when the man was exposed 
to some kind of action by a foreign court was when he was on leave. And he 
was in exactly the same status, as a practical measure, as Mrs. Craig was when 
she had gone there. 

Now, if she had committed an offense in France, or wherever she was, would 
she have expected to come back to the United States to be tried? She would 
have been tried, and she would accept that risk when she went over there. 

Now, the difference was that a soldier was ordered, but he did have his post, 
he did have his unit. And it was still expected then that when he went off of 
his own territory and went off on leave, on his own status, that he did become 
responsible to their courts. 

ven there, there were certain safeguards in the way he was represented, and 
the information given to our embassies. 

Now, this same thing applied to people who were here. All these treaties were 
reciprocal, and that was the thing to remember. They were arranged so as to do 
justice to the very — possible extent to the individual, and to meet national 
needs (New York Times, January 28, 1954). 


(10) It has been suggested that ARAMCO maintains jurisdiction over its 
employees in Saudi Arabia when they get into trouble. Reports from our con- 
sular officers indicate that this is not the case. ARAMCO employees are subject 
to trial in Saudi Arabian courts for violations of local law but it has been the 
practice, if an ARAMCO employee is convicted, for the Government of Saudi 
Arabia, as a matter of grace, to permit the company to remove him from the 
country in lieu of punishment. No United States serviceman, on the other hand, 
has ever been tried in a Saudi Arabian court and under the agreement negotiated, 
as a practical matter, would not come to trial in Saudi Arabia. (See Record, 
p. 380.) (See p. 474.) 

(11) In regard to the administrative agreement with Japan, there was testi- 
mony before the committee that the agreement was never authorized by the 
President, that it was an agreement ‘‘the President knows nothing about, that 
Congress knows nothing about.” It was argued that this is net an executive 
agreement. ‘These statements are incorrect. 
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The administrative agreement was entered into pursuant to the security 
treaty with Japan. During the debates on the Japanese peace treaty, Senator 
Knowland inserted in the body of the Congressional Record the text of the clause 
in the agreement of February 28, 1952, by which the United States agreed to 
accept in Japan the NATO jurisdictional arrangements as soon as the latter 
became effective in Europe. On the same day, during the debate on the securit¥ 
treaty, &@ reservation to the treaty which would have prevented the administrative 
agreement from being put into effect without Senate consent to ratification as a 
treaty, was expressly rejected (98 Congressional Record, pp. 2596, 2604, 1953). 
During the hearings before the Senate Committee on Foreign Relations on the 
NATO Status of Forces treaty, it was repeated on numerous occasions that the 
United States was under commitment to extend to Japan provisions like those in 
the NATO Status of Forces agreement. The administrative agreement was 
signed for the Government of the United States of America by a special repre- 
sentative specifically designated by the President of the United States for this 
task and the President expressly and officially approved the agreement and 
authorized his representative to execute it. The contentions made before the 
committee in regard to the validity of the agreement with Japan were entirely 
rejected by the District Court for the District of Columbia on February 2. There 
does not appear to have been a written opinion by the court, but the committee 
may be interested in seeing the memorandum of the Department of Justice before 
the court which deals in detail with the points made by the other side before this 
committee. (See pp. 491, 492, 494-495.) 

(12) In regard to the facts of the case in Japan which led to the above pro- 
ceedings, the testimony before the committee gave the impression that the 
Japanese never arrested the accused and that the United States Army was 
regularly compelling the accused in question to go long distances to appear before 
the Japanese court. The fact is that two of the accused in question were in the 
first instance arrested by Japanese authorities. They were turned over to 
United States military authorities for custody pending their trial pursuant to 
arrangements which our military authorities have sought so that an accused would 
be in our hands while he awaits trial. Obviously, in order to obtain such pretrial 
custody, our forces must agree to make the accused available when the trial 
takes place. (See p. 493-494.) 

(13) In regard to the Montijo case, it was suggested that if there had been no 
Status of Forces treaty, he would not have been under French jurisdiction because 
he returned to his base after the knifing incident. This is a misconception of the 
prevailing law and practice. In the absence of the NATO Status of Forces 
treaty, the offense with which Montijo was charged was wholly cognizable under 
French law and Montijo would have been subject to arrest and trial in the French 
courts. He could not escape French jurisdiction merely by escaping to the United 
States base and United States military authorities would have been obliged to 
hand him over to the local authorities. (See p. 514.) 

(14) It was suggested that under article VIII, any person with a claim arising 
out of a case like the Montijo case could file his claim and at least three-fourths 
of the judgment would be paid by the United States Government. This is erron- 
eous. The provision in article VIII which was alluded to deals only with claims 
arising out of acts in the performance of official duty. In non-line-of-duty cases, 
there is no obligation whatever on the United States under article VIIJ to pay the 
claimant. The United States, of course, may if it desires, offer an ex gratia pay- 
ment in any amount it sees fit, within the statutory limits. (See p. 533.) 

(15) It was suggested that one or another of the law studies reveals that there 
is some likelihood that certain rights may be denied to the accused in certain cases 
in some countries. The comment fails to take account of the fact that rights ex- 
pressly guaranteed by the NATO Status of Forces treaty were designed exactly 
for that purpose, i, e., to assure these guaranties in those cases where loca] law 
does not offer them. The Attorney General has stated that the guaranties pro- 
vided by the NATO Status of Forces treaty assures “adequate safeguards in ac- 
cordance with civilized standards of justice.’’ It must be kept in mind that in 
addition to these specific guaranties our observers are on the lookout for any un- 
fairness whatsoever and would take steps to rectify it. (See pp. 534, 543.) 

(16) It was stated before this committee (see pp. 539, 541) that there is no evi- 
dence that the United States urged its position strongly enough or that any nation 
Would have refused to permit us exclusive jurisdiction of our troops if we had 
insisted on it. Repeated testimony on this point was presented to this committee 
and a full statement appears on pages 381-384. (See also pp. 275, 290, and 349.) 
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ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., February 9, 1956. 
Hon. JAMes P. Ricuarps, 
Chairman, House Foreign Affairs Committee, 
House of Representatives. 


Dear Mr. Ricuarps: During the hearings held before your committee last 
July on House Joint Resolution 309, the Department of Defense made available 
a statistical report concerning the exercise of criminal jurisdiction by foreign 
tribunals over individuals stationed abroad who are subject to United States 
military law. This report covered the period between December 1, 1954, and 
May 31, 1955, and analyzed in some detail the number of cases in which foreign 
authorities could have exercised jurisdiction, the number of cases in which they 
chose to exercise jurisdiction, and the disposition of these latter cases. 

The Department of Defense has recently completed a similar statistical report 
covering the period between December 1, 1954, and November 30, 1955. Since 
this report will undoubtedly be of interest to your committee, I am enclosing a 
copy with this letter. I believe that this report clearly reflects the fact that 
foreign authorities are continuing to cooperate closely in waiving their right to 
exercise jurisdiction to United States military authorities. Throughout the world 
during this 12-month period, foreign authorities waived their right to exercise 
jurisdiction in 66 percent of the 10,249 cases where they could have exercised 
jurisdiction. In those cases where they retained their right to exercise jurisdic- 
tion, over half involved traffic violations and many of the others were of a nature 
to be a matter of serious publie concern in the country involved. 

As of November 30, 1955, 81 individuals were serving sentences to confinement 
imposed by foreign tribunals. A number of these individuals, however, were 
serving sentences imposed for serious offenses during earlier reporting periods. 

You may be assured that representatives of the Department of Defense and the 
military services, both in Washington and in the field, have been and will continue 
to be vigilant in safeguarding the interests of those individuals over whom for- 
eign authorities elected to exercise jurisdiction. On the basis of experience during 
this last and earlier reporting periods, I am happy to say that our jurisdictional 
arrangements with other countries throughout the world are continuing to work 
out very satisfactorily. 

Copies of this report are also being made available to the Armed Services Com- 
mittees of the Senate and the House of Representatives. 

Sincerely, 
(Signed) Gorpon Gray, 
Assistant Secretary of Defense (ISA). 


DEPARTMENT OF DEFENSE Statistics RELATIVE TO THE EXERCISE OF CRIMINAL 
JURISDICTION BY FoREIGN TRIBUNALS OveR PeERsons Sussect TO UNITED 
States Miuirary Law 


(These statistics for the three services have been compiled by the Office of The 
Judge Advocate General of the Army as executive agency for the Department o! 
Defense.) 

Negative reports, December 1, 1954—-November 30, 1955: 


ARMY 
Bermuda Greece Paraguay 
Bolivia Greenland Peru 
Brazil Guatemala Philippines 
Chile Honduras Portugal 
Colombia Indochina Ryukyus 
Costa Rica Iran Saudi Arabia 
Cuba Iraq Spain 
Denmark Korea Taiwan 
Ecuador Liberia Thailand 
El Salvador Libya Vruguay 
Eritrea Netherlands Venezuela 
Ethiopia Nicaragua Yugoslavia 
Germany Panama 


Argen 
Belgiu 
Brazil 
Britis! 
Chile 

Colon 
Cuba 

Denm 
Domi 


Afgha 
Argen 
Azores 
Austrs 
Austri 
Bolivi: 
Brazil 
Burm: 
Camb 
Chile 

Colom 
Costa 

Cuba 

Czech 
Denm 
Domi 
Ecuad 
Egypt 
Ethiog 
Finlan 








ng 
ial 
rk 


Argentina 

Belgium 

Brazil 

British West Indies 
Chile 

Colombia 

Cuba 

Denmark 

Dominican Republic 


Afghanistan 
Argentina 
Azores 
Australia 
Austria 

Bolivia 

Brazil 

Burma 
Cambodia 
Chile 

Colombia 
Costa Rica 
Cuba 
Czechoslovakia 
Denmark 
Dominican Republic 
Ecuador 

Egypt 

Ethiopia 
Finland 


STATUS OF FORCES AGREEMENTS 


NAVY 


Ecuador 
France 
Germany 
Greece 

Haiti 
Indochina 
Kashmir 
Luxembourg 
Netherlands 


AIR FORCE 


Formosa (Taiwan) 
Germany 
Greece 
Guatemala 
Haiti 
Honduras 
Hungary 
India 
Indonesia 
Iran 

Iraq 

Israel 

Korea 

Laos 

Mexico 
Nepal 

New Zealand 
Nicaragua 
Norway 
Pakistan 
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Norway 
Palestine 
Peru 
Portugal 
Spain 
Taiwan 
Thailand 
Venezuela 
Yugoslavia 


Paraguay 
Peru 

Poland 
Portugal 
Ryukyus 

E! Salvador 
Saudi Arabia 
Singapore 
Spain 
Sweden 
Switzerland 
Syria 
Thailand 
U.S. S. R. 
Union of South Africa 
Uruguay 
Venezuela 
Vietnam 
Yugoslavia 
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EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 

SERVICE 


All 


NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


10249 


NUMBER [PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 6769 


66.04 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBYVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


274 2.67 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


3142 30.65 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


353 11.23 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


225 7.16 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


8.46 2.59 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


3.81 1.17 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


82.59 25.31 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Aesault. 





JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
8 MAY 88 5 WHICH WILL @E USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 563 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Army 
NUMBER OF OFFENSES SUBUECT 
TO FOREIGN JURISDICTION 
1 Dec 54 - 30 Nov 5§ 6100 


NUMBER [PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


103 1.68 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


699 11.45 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


149 21.31 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


wr 7.72 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


18.45 2.11 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


7.86 -90 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


73.10 8.37 


*Murder, Rape, Manelaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, | DEC 84, 
5 MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








564 STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

ERVIcE 


Navy 
PERIOO NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 





1 Deo 54 - 30 Nov 55} 869 ‘i 
NUMBER TPERCENT 


OFFENSES SUBJECT TO FOREIGN JU- A 
RISDICTION 4S TO WHICH A WAIVER OF Et 
LOCAL JURISDICTION WAS OBTAINED 372 |42.80 


ee 


NUMBER OF OFFENSES SUBJECT TO | PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


61 7.01 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


429 49.36 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 4 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


aac 


it eige sevetar 


Cf 


LT CS 


igs Se eh 


58 13.51 : 

NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO ‘ 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS ¥ 
WHICH THERE WAS AN ACQUIT- z 
TAL Fi 
26 6.06 7 

cH 

OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 3 

WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 3 

: 

PERCENT OF OFFENSES PERCENT OF ALL OFFENSES i 

TRIEO BY LOCAL SUBJECT TO FOREIGN Re 
TRIBUNALS JURISOICTION 

& 

10.02 4.94 

SENTENCES TO CONFINEMENT NOT SUSPENDED A 
PERCENT OF OFFENSES PERCENT OF ALL OFFENSES b 

TRIED BY LOCAL SUBUECT TO FOREIGN tS 
TRIBUNALS JURISDICTION 4 

3.49 1.72 : 

OFFENSES TRIED BY LOCAL TRIBUNALS P 

AS TO WHICH A FINE ONLY WAS IMPOSED % 

PERCENT OF OFFENSES PERCENT.OF ALL OFFENSES 

TRIED BY LOCAL SUBVECT TO FOREIGN E 
TRIBUNALS JURISDICTION os 


82.51 40.73 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
3 BS MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 





ns 


ast Ee Pe hte ele 


ieee aegis Madde lei a 5 SS 


- teh 





STATUS OF FORCES AGREEMENTS 











EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 





Air Force 


NUMBER OF OFFENSES SUBUVECT 
TO FOREIGN JURISDICTION 


3280 


















Dec 54 - 30 Nov 55 
NUMBER | PERCENT 





OFFENSES SUBJECT TO FOREIGN JU— 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 






1114 |33.96 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


5.35 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 


61.40 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 






NUMBER OF OFFENSES SUBJECT TO 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE “OROPPED" 


110 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 




























2014 


NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 




















146 


NUMBER OF OFFENSES TRIED 
BY LOCAL. TRIBUNALS .AS TO 
WHICH THERE WAS AN ACQUIT- 
TAL 


145 7.19 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


7.24 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 






























94 4.66 








2.86 


SENTENCES TO CONFINEMENT NOT SUSPENDED 












PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBVECT TO FOREIGN 
JURISDICTION 






2.48 1.52 
OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 










TRIED BY LOCAL 
TRIBUNALS JURISDICTION 


1730 85.89 52.74 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 


SUBJECT TO FOREIGN 
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5S MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 

















EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 


PER1I00 NUMBER OF OFFENSES SUBJECT 


TO FOREIGN JURISDICTION 
5269 








1 Dec 54 = 30 Nov 56 
NUMBER 





OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 





2849 6 


PERCENT OF ALL OFFENSES 
SUBVECT TO FOREIGN 
JURISDICTION 


2.04 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


43.34 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 










NUMBER OF OFFENSES SUBVECT TO 
FOREIGN JURISDICTION AS TO 
NICH CHARGES WERE "DROPPED" 


108 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 



















2284 


NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 


















192 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 
TAL 


8.40 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 
















187 8.18 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
NUMBER [PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 












139 6.08 2.63 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.75 1.19 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1908 83.53 36.21 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 
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568 


STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 


PERIOO NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


l Dec 54 = 30 Nov 5§ 3054 
PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
81.95 


NUMBER OF OFFENSES SUBYECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


44 1.44 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


489 16.01 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


85 17.38 


NUMBER OF OFrENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
49 10.02 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


72 14.72 2.35 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


5.11 81 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


74.23 11.88 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgecy and Related Offenses and Aggravated Assault. 





JAG FORM § REPLACES OCS FORM 783. | DEC 54, 
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STATUS OF FORCES AGREEMENTS 569 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Navy 
PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 154 


NUMBER [PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAIWED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


5 3.24 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JVURISOICTION 


127 82.46 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


6.29 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
16 12.59 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


2.36 1.94 


SENTENCES TO CONFINEMENT WOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


85.03 70.12 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 


PERIOD NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55] 2061 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
MICH CHARGES WERE "DROPPED" JURISDICTION 


59 2.86 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1668 80.93 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


99 5.93 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
6Y LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 

122 7.31 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


3.10 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
SUBYECT TO FOREIGN 
JURISDICTION 


1.84 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


86.15 69.72 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 
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572 STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 


NUMBER OF OFFENSES SUBJECT 3 
TO FOREIGN JURISDICTION i 


1 Deo 54 - 30 Nov 55 4977 
NUMBER [PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- " 
RISDICTION AS TO WHICH A WAIVER OF 5 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES ‘ 


FOREIGN JURISOICTION AS TO SUBVECT TO FOREIGN ; 
WniCh CHARGES WERE "“OROPPED" JURISDICTION S 
57 1.14 i 

WUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES ; 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN i, 
JURISDICTION at 

2111 42.41 PF 

NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIEO nh 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS & 
176 8.33 

NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO ® 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS a 


WHICH THERE WAS AN ACQUIT- 
TAL 
163 7.72 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


6.06 2.57 


SENTENCES_TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBUECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.84 1.20 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1777 84.17 55.70 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Forgery and Related Offenses and Aggravated Assault, 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


NATO SOF Amy 


PERIOO NUMBER OF OFFENSES SUBJECT 
TO FOREIGN VURISOICTION 


1 Deo 54 - 30 Nov 55 2995 
NUMBER [PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 


LOCAL JURISDICTION WAS OBTAINED 
2499 | 83.4 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISOICTION 


31 1.03 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


454 15.15 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 





75 16.51 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT-~- 


TAL 
39 8.59 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH & SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


66 14.535 2.20 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


5.28 80 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


76.65 11.61 


*Murder, Repe, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Difensee, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM § REPLACES OCS FORM 783, | DEC 84, 


5S MAY 65 WHICH WILL BE USEO UNTIL EXHAUSTED. 
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574 STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


NATO SOF Navy 


PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


11 Dec 54 - 30 Nov 55 115 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


PERCENT 


9.56 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISOIGTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


104 90.43 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


2 1.92 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
2 1.92 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN ; 
TRIBUNALS JURISDICTION F 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


98 .07 88.69 


“Murder, Rape, Manslaughter, Areoa, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Aseault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S MAY 85 ° WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 575 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


NATO SOF Air Force 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


1 Dec 54 = 30 Nov 5 1867 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 

17.6 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnhICH CHARGES WERE "DROPPED" JURISDICTION 


26 1.39 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1553 83.18 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


99 6.37 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
122 7.85 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


3.99 3.32 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.351 1.92 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1327 85.44 71.07 


“Murder, Rape, Manalaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related *ffenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
5 MAY 55 5 WHICH WILL BE USEO UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 577 


EXERCISE OF CRIMINAL JURISDICTION 
BY FORE|GN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 

SERVICE 


Army 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


I. Dec 54 - 30 Now 55 3 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
PCREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 33 03 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


0 Q 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH & FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 


*Murder, Rape, Manalaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783. | DEC 84. 
S MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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578 STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 


PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


Dec 54 = 30 Nov 55 4 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


DISPOS/TION OF CONVICTIONS REPORTED (8 COLUMm 9 


WUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 


1 25 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 25 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIEO 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- q 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


25 


( summary?) 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Forgery and Related Offenses and Aggravated Assault. 


EXERCISE OF CRIMINAL JURISDICTION BY FOREIGN TRIBUNALS OVER U.S. CITIZENS SUBJECT TO MILITARY LAW 





JAG FORM REPLACES OCS FORM 783, | DEC 54, 
5S MAY 85 3 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


Navy 
NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


1 Dec 54 - 30 Now 55/ 80 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISOICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 

3 3.75 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


75 93.75 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


4 5.33 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.66 2.50 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1.33 1.25 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


89.33 83.75 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, | DEC 84. 
5S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 581 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Air Force 


PERI00 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 55 200 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUSVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


200 100 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


7 3.5 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
10 5.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


3.0 3.0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


2.5 2.5 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


184 92 92 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84. 
S MAY 55 : WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 


582 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnhiCH CHARGES WERE “DROPPED” JURISDICTION 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


73.68 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


s 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 
TAL 


1 A 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS NAPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 


TRIBUNALS JURISDICTION 


0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS~ 
AS TO WHICH A FIWE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


97.61 71.92 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM PLACES OCS FORM 783, | DEC 84, 
S MAY S55 5 Greet WILL BE USED UNTIL EXHAUSTED. 











584 STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 


CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Navy 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


Deo 54 = 30 Nov 55 92 
PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 5.43 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WnICH CHARGES WERE "DROPPED" JURISOICTION 


oO 0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 
87 94.56 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* [6Y FOREIGN TRIBUNALS 


1 1.14 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 QO 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


87 100 94.56 


*Murder, Rape, Manelaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
5 MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 














STATUS OF FORCES AGREEMENTS 585 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJELT TO MILITARY LAW 


CANALYSIS) 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Deo 54 = 3 Nov 56 358 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
NICH CHARGES WERE "OROPPED" JURISDICTION 


12 3.37 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


297 83.42 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


1 0.34 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT-~- 


TAL 
35 11.78 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS vurtsoict fon 


235 79.12 66.01 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 78:, | DEC 4. 
S&S MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








586 STATUS OF FORCES AGREEMENTS 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYS1 8) 
SERvic 


WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 





OFFEWSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS O6TAIWED 



















MUMBER OF OFFENSES SUBJECT TO 
FOREIGN JURISDICTION AS TO 
NICH CHARGES WERE "OROPPED" 


27 


NUMBER OF OFFENSES TRIED 
6Y LOCAL TRIGUMALS 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISOICTION 










PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGH 
JURISDICTION 


306: 
WUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 












PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 











64, 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 
TAL 






PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


U. (& 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO COWFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


19.60 2.13 




















SENTENCES TO CONFINEMENT NOT SUSPENDED 
PERCENT OF OFFENSES 
TRIED BY LOCAL 

JURTSOICTION 


TRIBUNALS 
5.88 0.64 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE OWLY WAS IMPOSED 


PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 













PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 



















PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


7.59 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related 3ffenses, 
Porgery and Related Offenses and Aggravated Ase ult. 












JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S may 58 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 










EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 





PERIOD NUMBER OF OFFENSES SUBVECT 


TO FOREIGN JURISDICTION 

















Dec 54 - 30 Now 55 





OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 














NUMBER OF OFFENSES SUBVECT TO 
FOREIGN JURISDICTION AS TO 
WHICH CHARGES WERE "OROPPED" 


1 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBYVECT TO FOREIGN 
JURISDICTION 


0.27 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


36.24 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 






















133 


WUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS® 




















31 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
7 5.26 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


8.72 


23.31 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 































24.06 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


EXERCISE OF CRIMINAL JURISDICTION BY FOREIGN TRIBUNALS OVER U.S. CITIZENS SUBJECT 






PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBVECT TO FOREIGN 
JURISDICTION 


7.52 2.72 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS JURISDICTION 


70.68 25.61 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 

















PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 













JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA 


French Morocco 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


1 2.27 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


56 79.54 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS™ | BY FOREIGN TRIBUNALS 


11 31.42 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
2 5.71 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


20.0 15.90 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


74.28 59.09 


“Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, |! DEC 84, 
S&S MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 





EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
AREA 


French Morocco 


PERIOD WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


Dec 54 - SO Nov 55 144 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBYECT TO FOREIGN 
WHICH CHQRGES WERE "OROPPED" JURISDICTION 


9 6.25 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


55 38.19 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® | BY FOREIGN TRIBUNALS 


16 29.09 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
PWHICH THERE WAS AN ACQUIT- 


TAL 
il 20.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


18.18 6.94 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


3.64 1.39 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE OWLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


61.82 23.61 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
5 MAY 55 5 WHICH WILL BE USEO UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 593 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Air Force 


PERIOD NUMBER OF OFFENSES SUBUECT 
TO FOREIGN JURISDICTION 
Dec 54 = 30 Nov 55 1 
PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 100 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 
OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 100 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 100 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 


TRIBUNALS JURISDICTION 
0 0 
*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 


and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assauit. 


JAG FORM REPLACES OCS FORM 783, ! DEC 84, 
5 MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY Law 
(ANALYSIS) 

SERVICE 


Army 


PERIOD WUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 55 


WUMBER |PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


10 35.71 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


9.28 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assauit. 





JAG FORM REPLACES OCS FORM 783, | DEC 54, 
5 MAY 85 2 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 


SERVICE 
Navy 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


Dec 54 - 30 Now 55 7 
PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED oO 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WICH CHARGES WERE "DROPPED" JURISDICTION 


3 42.85 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 9 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | 6Y FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


+4 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 
*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 


and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, | DEC 84, 
8 MAY 85 5 WHICH WILL @E USED UNTIL EXHAUSTED. 











STATUS OF FORCES AGREEMENTS 597 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


Iceland 


Air Force 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 55 192 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 


LOCAL JURISDICTION WAS OBTAINED 
2.60 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnICH CHARGES WERE "DROPPED" JURISOICTION 


33 17.19 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


115 59.90 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


1.73 1.04 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


1.73 1.04 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


95.65 57.29 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
5 MAY 88 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 599 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Nevy 


PERIO0 WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Now 55 3 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WICH CHARGES WERE "DROPPED" JURISOICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


3 100 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


3 100 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
1 133.33 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE OWLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


66.7 66.7 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S MAY 86 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 601 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Army 


PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 





1 Dec 54 - 30 Nov 55 1 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 


3 9.67 


NUMBER OF OFFENSES TRIEO PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


20 64.51 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


10 50.0 


NUMBER OF OFFENSES TRIED PERCENT, OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


LO 50.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


5 200 22 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


TAL 





NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


20.0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault, 


JAG FORM REPLACES OCS FORM 783. 1 DEC 84. 
5B MAY 55 5 WHICH WILL BSE USED UNTIL EXHAUSTED 








602 








STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 55 32 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREI@N JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


2 6.25 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


23 71.87 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* |6Y FOREIGN TRIBUNALS 


6 26.08 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
14 60.86 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


15,04 9.37 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


26.08 18.75 


*Murder, Rape, Menslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, 1 DEC 54, 
& MAY 56 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 603 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 

SERV !CE 


Air Force 


PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 2 


OFFENSES SUBJECT TO FOREIGN JU 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WnICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


oO 


*Murder, Rape, Menslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783. | DEC 84, 
S MAY 55 3 WHICH WILL BE USED UNTIL EXHAUSTED. 
































eee 





























395 Wis © WiAlee 
S7I38 8 BIeNSO OM! 
QO 125) *$25" 3490 


AT 








Sav) \oulneD 
21MONOD3 ASHI VOW 353490 














JWWSSY Tenis 














AWOVSSY ClivAVEoOV 








$3503490 
O21V)38 Gey .ase0s 








$3583490 
0349138 Gav Agvioang 























$35m3390 031138 
Oey .nd2ev) “,uJeeo8 











RM 
= 
Z 
x 
= 
fal 
_ 
r 
S 
< 
W 
2 
o 
o 
5 
a 
fae 
3 
RD 
5 
= 
< 
= 
MQ 








dene: ae 
im] 430] Ay te] 430] aia] 08 ie 

















Swiss 40 Si 19838 S38V2 40 Jenne Wits 


(AavmnnS ) 
AV) ABVLITIN OL L93PBNS SH3IZILID “S°M YIAO STWNNGIML WYIZHOS AG WOLLDIGSIUAT TWHINIYD 40 3919N3x3 





STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


96.88 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURFSOICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "“OROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


92 3.21 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


60 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


30 32.60 1.04 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


38.04 1,22 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary aad Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
5 MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LA’ 
( ANALYSIS) 

SERVICE 


wavy 
PERIO0 WUMBER OF OFFENSES SUBUECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Now 55 377 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
89.92 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 

0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


50 13.26 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS*® BY FOREIGN TRIBUNALS 


32 64.0 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
4 8.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


60.0 7.95 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


26.0 5.44 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


32.0 4.24 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, 1 DEC 84. 
5S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 

















STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 
SERVICE 





Air Force 


WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


751 





PERIO0 








1 Dec 54 - 30 Nov 55 










NUMBER | PERCENT 





OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
















NUMBER OF OFFENSES SUBJECT TO 
FOREIGN JURISDICTION AS TO 
MICH CHARGES WERE “DROPPED” 


14 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


PERCENT OF ALL OFFENSES 
SUBVECT TO FOREIGN 
JURISDICTION 


1.86 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


4.79 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 



















36 


NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


















52.78 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


19 


WUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO, CONFINEMENT WAS IMPOSED 


NUMBER PERCENT OF ALL OFFENSES 


SUBVECT TO FOREIGN 
JURISOICTION 


1.73 































PERCENT OF OFFENSES 
TRIEO BY LOCAL 
TRIBUNALS 


36.11 
















13 


SENTENCES TO CONFINEMENT NOT SUSPENDED 
* 













PERCENT OF OFFENSES 
TRIED BY LOCAL 
TRIBUNALS JURISOICTION 


11.11 0.53 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


63.89 3.06 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 




























*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, 1! DEC 54, 
5S MAY 55 3 WHICH WILL BE USED UNTIL EXHAUSTED 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Air Force 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


Dec 54 = 30 Nov 55 


2 
PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO 


FOREIGN JURISDICTION AS TO 


WHICH CHARGES WERE "DROPPED" 


0 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


0 


NUMBER OF SERIOUS OFFENSES 
TRIED BY LOCAL TRIBUNALS* 


0 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 
TAL 


100, 
PERCENT OF ALL OFFENSES 
SUBYECT TO FOREIGN 
JURISDICTION 
0 
PERCENT OF ALL OFFENSES 


SUBJECT TO FOREIGN 
JURISDICTION 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


0 


PERCENT OF OFFENSES TRIEO 
BY FOREIGN TRIBUNALS 


0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES 


TRIEO BY LOCAL 
TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 


SENTENCES TO CONFINEMENT MOT SUSPENDED 


PERCENT OF OFFENSES 


TRIED BY LOCAL 
TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES 


TRIED BY LOCAL 
TRIBUNALS 


0 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM 5 
S MAY 55 


54 
REPLACES OCS FORM 783, 1 oec . 
WHICH WILL BE USED UNTIL EXHAUSTED 





STATUS OF FORCES AGREEMENTS 
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STATUS OF FORCES AGREEMENTS 611 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


2 0.0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


a 25.0 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


WUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100.0 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Redated Dffenses, 
Forgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | CEC 84, 
S MAY 56 5 WHICH WILL GE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


30 Wow 1955 | 


L'Dec 1954 


Air Porce 


PERIOO WUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 23 
PERCENT 


DISPOSITION OF CONVICTIONS REPORTED im COLUMN 9 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 





52.17 
NUMBER OF OFFENSES SUBVECT TO | PERCENT OF ALL OFFENSES 


FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WICH CHARGES WERE "OROPPED" JURISDICTION 


0 0 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


5 21.74 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


ALS 
Colum 7 


RESULTS OF TRI 
REPORTED te 





0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT~- 


TAL 
2 40.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JVURISOICTION 


0 0 


TOTAL MUMBER OF CASES 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 oO 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


60 13.04 


“Murder, Rape, Manalaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Forgery and Related Offenses and Aggravated Ascault. 





JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
SB MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
AREA 


Netherlands 


PERI00 NUMBER OF OFFENSES SUBUECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 5 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISOICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 1 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISOICTION 


0 0 
NUMBER OF OFFENSES TRIED | PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBYECT TO FOREIGN 
JURISOICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS*® BY FOREIGN TRIBUNALS 


0 0 
NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 


BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WiAIHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT 12 FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, ! DEC 84, 
SBS MAY 55 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
SERVICE 


Army 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED O 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


1 100 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


0 0 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


“Murder, Rape, Mansleughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assauit. 


JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
8 Mey 88 5 WHICH WILL BE USED UNTIL EXHAUSTED. 











STATUS OF FORCES AGREEMENTS 617 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
(ANALYSIS) 

SERVICE 


Air Force 
NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 1 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 100 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 100 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84, 
5S MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 

SERVICE 


Arny 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 187 


NUMBER |PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


10 |5.35 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WnICH CHARGES WERE "“OROPPED" JURISDICTION 


59 31.55 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


118 63.10 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


L 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


95.76 60.42 


“Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, ! DEC 84, 
5S MAY 858 5 WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


N avy 
PERIOO NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 148 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISOICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


20 13.51 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


128 86.48 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIE® BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN’ ACQUIT- 


TAL 
2 1.56 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


78 0.67 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


-78 0.67 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


125 97.65 84.45 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, ! DEC 84, 
5S MAY 56 5 WHICH WILL BE USED UNTIL EXHAUSTED 








STATUS OF FORCES AGREEMENTS 621 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


Air Force 


PERIOD NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 69 


PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBUECT TO FOREIGN 
WHICH CHARGES WERE "“OROPPED" JURISDICTION 


19 27.54 
NUMBER OF OFFENSES TRIED | PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


51 73.91 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


5 9.80 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 73.91 


*Murder, Rape, Menslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, | DEC 84. 
5 MAY 55 3 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 623 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 
AREA SERVICE 


Philippine Islands Navy 


PERIO0 WUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 - 30 Nov 55 47 


NUMBER | PERCENT 
OFFENSES SUBJECT TO FOREIGN JU— 
RISDICTION AS TO WHICH A WAIVER OF 


LOCAL JURISDICTION WAS OBTAINED 
10 (21.27 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 


FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


31 65.95 
NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 


BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1 2.12 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


Oo 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 O 


OFFENSES TRIED BY LOCAL TRIBUNALS &S TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFINSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBUGCT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES @ERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 2.12 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783. | DEC 84, 
5 MAY 85 5 WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 
Air Force 


NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


Dec 54 = 30 Nov 55 52 


Philippine Islands 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WhICH CHARGES WERE "DROPPED" JURISDICTION 


9 17.31 


PERCENT OF ALL OFFENSES 
SUBJECT TO FOREIGN 
JURISDICTION 


3 5.77 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS*® BY FOREIGN TRIBUNALS 


NUMBER OF OFFENSES TRIED 
BY LOCAL TRIBUNALS 


o 0 


PERCENT OF OFFENSES TRIED 


NUMBER OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 


BY LOCAL TRIBUNALS AS TO 
WHICH THERE WAS AN ACQUIT- 


i, 2 66.67 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISQICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 
PERCENT OF OFFEMBES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


33.3 1.92 


*Murder, Rape, Mangleughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM 5 REPLACES OCS FORM 783, |! DEC 84, 


SB MAY 85 
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WHICH WILL BE USED UNTIL EXHAUSTED. 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITJZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


Navy 
PER 100 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


1 Dec 54 - 30 Nov 55 16 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO | PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WICH CHARGES WERE "DROPPED" JURISDICTION 


1 6.25 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISOICTION 


10 62.50 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


0 


PERCENT OF OFFENSES TRIED 
BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
1 10.0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCE:.f OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


90.0 66.25 


*Murder, Rape, Manslaughter, Areon, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Assault. 


5 FORM 783, | DEC 84, 
Ree ee USED UNTIL EXHAUSTED. 


JAG FORM 5 
8 MAY 65 WHICH WILL BE U 


EXERCISE OF CRIMINAL JURISDICTION BY FOREIGN TRIBUNALS OVER U.S. CITIZENS SUBJECT TO MILITARY Law 


( summary) 


0 
DISPOSITION OF CONVICTIONS REPORTED im COLE 9 





TOTAL @UNBER OF CASES 
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STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
CANALYSIS) 


NUMBER OF OFFENSES Sus 
TO FOREIGN JURISDICTION 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO | PERCENT OF ALL OFFENSES 
FOREIGN JURISOICTION AS TO SUBYECT TO FOREIGN 
WICH CHARGES WERE “OROPPED" JURISOICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® | BY FOREIGN TRIBUNALS 


0 0 


WUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT~ 

TAL 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISOICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, | DEC 54, 
& MAY 85 . WHICH WILL BE USED UNTIL EXHAUSTED. 
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EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 
( ANALYSIS) 


PERIO0 WUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


Dec 54 - 30 Nov 55 2 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUGVECT TO | PERCENT OF ALL OFFENSES 
FOREIGN JURISOICTION AS TO SUBJECT TO FOREIGN 
WICH CHARGES WERE "“OROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


2 100 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIGUNALS® | BY FOREIGN TRIBUNALS 


1 50 


MUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
2 100 
OFFENSES TRIED @Y LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIGUMALS JURISOICTION 


0 0 


*Murder, Rape, Manslaughter, Arson, Robbery, Lerceny 
and Related Offenses, Burglary and Related Dffenses, 
Porgery and Related Offenses and Aggravated Asesult. 





JAG FORM REPLACES OCS FORM 763. | CEC 4. 
S May 68 5 WHICH WILL SE USED UNTIL EXHAUSTED. 





STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
SERVICE 


Air Force 


PERIO0 NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 5& 12 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "OROPPED" JURISDICTION 


2 16.67 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


7 58.33 


WUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL’ TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT~- 


TAL 
4 57.14 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


42.86 25.0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


14.29 8.35 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 
*Murder, Rape, Mansieughter, Arson, Robbery, Larceny 


and Related Offenses, Burglary and Related Offenses, 
Porgery and Related Offenses and Aggravated Aseault. 


JAG FORM REPLACES OCS FORM 783, | DEC 84, 
S MAY 85 ° WHICH WILL BE USED UNTIL EXHAUSTED. 


WS SUBJEC 


TIZE 


ci 


OVER U.S 


CRIMINAL JURISDICTION BY FOREIGN TRIGUNALS 


EXERCISE OF 


1 Dec 1954 


an 


sume 


RESULTS OF TRIALS 
REPORTED (® COLuMe 7 





REPORTED im COLUM 9 


108 OF COMVICTIONS 


1sPosiT 


° 


TOTAL suMe@ER OF CASES 





— 
oD 
co 


D 
& 
Zz 
fa) 
= 
a 
3) 
oe 
oS 
= 
h 
x 
o 
fs 
© 
h 
= 
e 
< 
ee 
D 























SS6T AON OF 


"S6t 28a tT 





6 MUTIOD HI G32LHOdTH SHOILDIABOD 40 HOLLISOESIO 














S38v) 40 Heme Wid 


Lav RMS 


1 7A0 SVWWHGIBL MYI3BO4 AB MOLL 











1OS1Unr IhInisD 4 


. 
= SST ))e F aeReO 
ic i g ‘y 





WHIIS i ITs F Owl Aree 





Sisn)4p Chive 
Oey sn Dew) “L58RDe 






STATUS OF FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 
AREA SERVICE 
United Kingdom Navy 


PERIOD NUMBER OF OFFENSES SUBVECT 
TO FOREIGN JURISDICTION 


1 Dec 54 = 30 Nov 55} 21 


NUMBER | PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION 4S TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
6 |28.57 


NUMBER OF OFFENSES SUBJECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBVECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


15 71.42 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* | BY FOREIGN TRIBUNALS 


0 0 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 
PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 


TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


0 0 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


100 71.42 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Offenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM REPLACES OCS FORM 783, 1 DEC 84, 
5 MAY 56 5 WHICH WILL BE USED UNTIL EXHAUSTED. 








STATUS OF FORCES AGREEMENTS 633 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


(ANALYSIS) 
AREA SERVICE 


United Kingdom Air Force 


PERIOD NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISOICTION 


1 Dec 54 = 30 Nov 55 1093 


PERCENT 


OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH A WAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 


4.66 


NUMBER OF OFFENSES SUBVECT TO PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE "DROPPED" JURISDICTION 


10 0.91 
NUMBER OF OFFENSES TRIED | PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISDICTION 


1109 101.46 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS® | BY FOREIGN TRIBUNALS 


67 6.04 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIED 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 


TAL 
74 6.67 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO COWF INEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIEO BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.54 2,37 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


2.25 2.28 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBYVECT TO FOREIGN 
TRIBUNALS JURISDICTION 


89,63 90.94 
*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 


and Related Offenses, Burglary and Related Iffenses, 
Porgery and Related Offenses and Aggravated Assault. 





JAG FORM REPLACES OCS FORM 783, ! DEC 84. 
S MAY 685 5 WHICH WILL BE USED UNTIL EXHAUSTED. 





STATUS OF* FORCES AGREEMENTS 


EXERCISE OF CRIMINAL JURISDICTION 
BY FOREIGN TRIBUNALS OVER U.S. 
CITIZENS SUBJECT TO MILITARY LAW 


( ANALYSIS) 


NUMBER OF OFFENSES SUBJECT 
TO FOREIGN JURISDICTION 


121 
PERCENT 
OFFENSES SUBJECT TO FOREIGN JU- 
RISDICTION AS TO WHICH AWAIVER OF 
LOCAL JURISDICTION WAS OBTAINED 
19.0 
NUMBER OF OFFENSES SUBJECT TO | PERCENT OF ALL OFFENSES 
FOREIGN JURISDICTION AS TO SUBJECT TO FOREIGN 
WHICH CHARGES WERE “OROPPED" JURISDICTION 


1 0,8 


NUMBER OF OFFENSES TRIED PERCENT OF ALL OFFENSES 
BY LOCAL TRIBUNALS SUBJECT TO FOREIGN 
JURISOICTION 


101 83. 


NUMBER OF SERIOUS OFFENSES | PERCENT OF OFFENSES TRIED 
TRIED BY LOCAL TRIBUNALS* BY FOREIGN TRIBUNALS 


11 10.89 


NUMBER OF OFFENSES TRIED PERCENT OF OFFENSES TRIEO 
BY LOCAL TRIBUNALS AS TO BY FOREIGN TRIBUNALS 
WHICH THERE WAS AN ACQUIT- 

TAL 


OFFENSES TRIED BY LOCAL TRIBUNALS AS TO 
WHICH A SENTENCE TO CONFINEMENT WAS IMPOSED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISOICTION 


SENTENCES TO CONFINEMENT NOT SUSPENDED 


PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN ® 
TRIBUNALS JURISDICTION 


5094, 4.95 


OFFENSES TRIED BY LOCAL TRIBUNALS 
AS TO WHICH A FINE ONLY WAS IMPOSED 


NUMBER | PERCENT OF OFFENSES PERCENT OF ALL OFFENSES 
TRIED BY LOCAL SUBJECT TO FOREIGN 
TRIBUNALS JURISDICTION 


91 90.09 75 20 


*Murder, Rape, Manslaughter, Arson, Robbery, Larceny 
and Related Offenses, Burglary and Related Dffenses, 
Forgery and Related Offenses and Aggravated Assault. 


JAG FORM 5 REPLACES OCS FORM 783, | DEC 84. 


5 MAY 85 WHICH WILL BE USED UNTIL EXHAUSTED. 


TO MILITARY Law 


TRIGUNALS OVER U.S. CITIZENS SUBJECT 


( sUmu any? 


JURISDICTION BY FORE! 


EXERCISE OF CRIMINAL 


UNITED KIBODON 


DISPOSITION OF CONVICTIONS REPORTED I” COLUMN 9 


SESULTS OF TRIALS 
REPORTED 1% COLUMH 7 


TOTAL MUMBER OF CASES 
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STATUS OF FORCES AGREEMENTS 


Hovsse oF REPRESENTATIVES, 
COMMITTEE ON ForREIGN AFFAIRS, 
Washington, D. C., January 21, 1956. 
Hon. Hersert BROWNELL, Jr., 
Attorney General of the United States, 
Department of Justice, Washington 25, D. C. 


My Dear Mr. AtrorNey GENERAL: The Committee on Foreign Affairs has 
held hearings, which will soon be continued, on House Joint Resolution 309 and 
similar measures providing for the revision of the Status of Forces Agreement 
and certain other treaties and international agreements, for the withdrawal of 
the United States from such treaties and agreements, so that foreign countries 
will not have criminal jurisdiction over American Armed Forces personnel 
stationed within their boundaries. A copy of House Joint Resolution 309 is 
enclosed for convenient reference. 

The committee has requested that I communicate with you to ask you for an 
up-to-date review of the legal and constitutional questions involved in the above, 
particularly bearing in mind cases, decided or pending, in United States courts, 
both civil and military. It would also be appreciated if in this connection you 
would cover the following cases, because of the constitutional issues raised: 

a. U.S. ex rel. Walter Krueger v. Kinsella (decided January 16, 1956, and as 
yet unpublished), in which a Federal judge held that a dependert wife of an 
officer was subject to court-martial jurisdiction for the offense of murder com- 
mitted while accompanying the Armed Forces in Japan. 

b. U. S. ex cel. Clarice B. Covert v. Reed (decided November 22, 1955, and 
expected to be appealed), in which another Federal judge held that a dependent 
wife of a serviceman was not subject to court-martial jurisdiction for the offense 
of murder committed while accompanying the Armed Forces in England. 

ce. U.S. ex rel. Audrey M. Toth v. Quarles (350 U. 8. 11), in which the Supreme 
Court held that article 3 (a) of the Uniform Code of Military Justice is unconsti- 
tutional. 

d. Madsen v. Kinsella (343 U. 8S. 341), in which the Supreme Court stated 
that concurrent court-martial jurisdiction existed to try a dependent wife on 
charge of murder of her husband in Germany. 

e. Keefe v. Dulles, in which United States District Court for the District of 


Columbia denied petition for writ of habeas corpus, filed by wife of prisoner, 
attacking validity of Status of Forces Agreement. Petition for writ of certiorari 
denied by Supreme Court February 28, 1955. 

f. Alan C. May, Private, U. 8. A., Walter R. McKenzie, Corporal, U. 8. A., 
Kenneth J. Reynolds, Private, U. 8. A., Jesse Nordyke, Private, U. 8. A. v. Hon. 
Charles E. Wilson, an of Defense, and Hon. Wilbur M. Brucker, Secretary 


of the Army of the U. 8.: Complaint for declaratory judgment and other relief 
filed in the United States District Court for the District of Columbia. Suit for 
declaratory judgment and injunction directing defendants not to turn the soldiers 
over for trial in Japan on charges of assault and battery and assault and obstruct- 
ing justice. 

In your analysis of each case, a summary of the facts, the issues, the law, and 
decision, and the relevance of each case to the Status of Forces Agreement or 
similar agreements would be most helpful. 

Sincerely yours, 
Jas. P. Ricuarps, Chairman. 


House or REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 
Washington, D. C., February 21, 1956. 
Hon. Hersert BROWNELL, Jr., 
Attorney General of the United States, 
Department of Justice, Washington 25, D. C. 

My Dear Mr. AtrorNey GENERAL: This has further reference to my letter 
of January 21, 1956, in which I requested an up-to-date review of the legal and 
constitutional questions involved in certain cases which have a bearing on the 
Status of Forces Agreement and certain other treaties and international agree- 
ments. 

In paragraph (f) of my letter of January 21, I referred to the case of May v 
Wilson et al. By direction of the Committee on Foreign Affairs, I am enclosing 
herewith a copy of a letter sent by Mr. Urban A. Lavery, one of the attorneys In 
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the case of May v. Wilson, to the Honorable E. Ross Adair, a member of the 
Committee on Foreign Affairs. The committee would appreciate also receiving 
an analysis of the points raised in Mr. Lavery’s letter to Congressman Adair. 
Sincerely yours, 
Jas. P. RicHarps, Chairman. 


Law OrFices oF UrBan A. LAVERY, 
Chicago, Ill., February 14, 1956. 


Vay v. Wilson, et al., Federal District Court No. 128—56. 


Hon. E. Ross Apatr, M. C., 
House Office Building, Washington, D. C. 


DeaR Mr. Apair: With further reference to the above-mentioned case which 
| have filed against the Secretary of Defense and the Secretary of the Army, and 
also with reference to your letter of February 6 about the hearings before the 
House Committee on Foreign Affairs concerning the so-called Status of Forces 
Agreement. 

| think the attention of your committee ought to be specifically called to a fur- 
ther provision of the Constitution which seems to have been largely overlooked 
in the hearings down to date, namely, article I, section 8, clause 14, which reads: 

“The Congress shall have power * * * 

“To make Rules for the Government and Regulation of the land and naval 
Forces.” 

It seems to me that the so-called administrative agreement which the Secretary 
of State worked out with Japan, signed at Tokyo September 29, 1953, granting 
criminal jurisdiction to the Tosinhen courts over American soldiers even though 
the latter have not been arrested by Japan, and never were in the custody of the 
Japanese authorities, clearly violates the above provisions of the Constitution. 

In support of that idea I refer to the opinion of Attorney General Caleb Cushing 
given in 1853 and found in volume 6, page 10, of the Attorney Generals Opinions. 
In that instanee President Fillmore had personally “approved as Executive of the 
United States,’’ a Code of ‘‘Orders and Instructions’ for the Navy, a printed book 
running to 228 pages. For its purpose, and concerning its content, the document 
approved by President Fillmore was certainly more authentic and authoritative 
than this administrative agreement with Japan, which is signed for this country 
by an Assistant Secretary of State. In holding that the 1853 document was un- 
constitutional and void, Attorney General Cushing said: 

“On the letter and theory of the Constitution the President has no separate 
legislative powers * * * But the ‘System of Orders and Instructions’ is in my 
judgment an act in its nature essentially and emphatically legislative, not execu- 
ive, and therefore can have no legality unless or until sanctioned by Congress.” 

It seems to me that language clearly applies also to this administrative agree- 
ment in Japan. Attorney General Cushing goes on to emphasize the invalidity 
of President Fillmore’s act (as made in violation of the constitutional grant of 
power to Congress above quoted) by saying: 

“In this case a power, expressly given to Congress, is by violent stretch of con- 
structive implication, assumed to be transferred to the President * * *. I am 
of the opinion therefore that the ‘System of Orders and Instructions’ under 
examination being a code of laws and an act of legislation, was in derogation as 
such of the constitutional powers of Congress, and as the mere act of the President 
matter not within his executive jurisdiction, is destitute of legal validity or 
effect.” 

In my opinion the above quoted language of the Attorney General’s opinion 
is clearly applicable to the administrative agreement made with Japan, and con- 
sequently would mean that this last-mentioned document is likewise “destitute 
of legal validity and effect.”’ 

It occurs to me that your committee might be interested in the foregoing 
analysis of Attorney General Cushing’s vigorous and interesting opinion on a 
point closely parallel to the factual situation existing with respect to the adminis- 
\rative agreement with Japan granting complete criminal jurisdiction to the 
Japanese courts in the particulars set out in that agreement. 

Yours with high respect, 
Ursan A. LAVERY. 


For reply from the Department of Justice, see p. 654.) 
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House or REPRESENTATIVES, 
CoMMITTEE ON FOREIGN AFFAIRS, 
Washington, D. C., February 23, 1956. 
The honorable the Secretary Or State, 
Department of State, Washington, D. C. 


My Dear Mr. Secretary: I have been requested by the Committee on 
Foreign Affairs to send you the enclosed copy (see p. 637) of a letter addressed to 
the Honorable E. Ross Adair by Mr. Urban A. Lavery, an attorney in the case 
of May vs. Wilson. 

This case has a bearing on the Status of Forces Agreement, which is the subject 
of legislation pending before the Committee on Foreign Affairs. Any comment 
you may desire to make on the subject matter of Mr. Lavery’s letter will be 
appreciated. 

Sincerely yours, 
Jas. P. RicHarps, Chairman. 

(For reply, see below.) 


Hovusr oF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 
Washington, D. C., February 23, 1956. 


The honorable the SECRETARY OF DEFENSE, 
Department of Defense, Washington, D. C. 


My Dear Mr. Secretary: I have been requested by the Committee on 
Foreign Affairs to send you the enclosed copy (see p. 637) of a letter addressed to 
the Honorable E. Ross Adair by Mr. Urban A. Lavery, an attorney in the case 
of May v. Wilson. 

This case has a bearing on the Status of Forces Agreement, which is the subject 
of legislation pending before the Committee on Foreign Affairs. Any comment 
you may desire to make on the subject matter of Mr. Lavery’s letter will be 
appreciated. 

Sincerely yours, 
Jas. P. RicuHarps, Chairman. 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., February 28, 1956. 
Hon. James P. RicHarps, 
Chairman, Committee on ae Affairs, 
ouse of Representatives. 


Dear Mr. CHartrMan: The Secretary of Defense has requested that I acknowl- 
edge your letter dated February 23, inclosing a copy of a letter to the Honorable 
E. Ross Adair by Mr. Urban A. Lavery, requesting Department of Defense 
comments. 

Your letter and the enclosure have been referred to the Assistant Secretary of 
Defense (Internatiortal Security Affairs), with the request that a reply be for- 
warded directly to your committee. 

Sincerely yours, 
Wave M. FLEIScHER, 
Colonel, United States Air Force, 
Director, Office of Legislative Liaison. 


(For further reply, see. p. 946.) 


DEPARTMENT OF STATE, 
Washington, February 29, 1956. 
Hon. James P. RicHarps, 
Chairman, Committee on Foreign Affairs, 
House of Representatives. 


Dear Mr. Ricnarps: Your letter of February 23, 1956, invited the Depart- 
ment’s comments on a letter dated February 14, 1956, addressed to Representative 
E. Ross Adair by Mr. Urban A. Lavery, concerning the May case which is pending 
in the district courts. 

The case of Alan C. May and three other plaintiffs against Hon. Charles © 
Wilson, Secretary of Defense of the United States, and Hon. Wilbur M. Brucker. 
Secretary of the Army of the United States, is a complaint for a declatory judgme"' 
that the administrative agreement with Japan is invalid and for other relief. The 
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plaintiffs are members of the Armed Forces of the United States stationed in 
Japan. Further facts will appear from the enclosures to this letter. After hearing 
oral argument on plaintiffs’ motion for a preliminary injunction, Judge 
MeGarraghy denied the motion in an oral opmion rendered on February 2, 1956. 
On February 10, 1956, he signed findings of fact and conclusions of law. A copy of 
the findings is enclosed, and it will be noted therefrom that he found the protocol 
to amend article X VII of the Administrative Agreement with Japan of September 
29, 1953, to be valid in all respects. The protocol is similar to the criminal juris- 
diction provisions of the NATO Status of Forces Agreement. Judge McGarraghy 
also found that under generally accepted rules of international law, in the absence 
of such agreement, plaintiffs would be subject to the criminal jurisdiction of the 
Japanese courts. 

I am also enclosing a copy of the defendants’ memorandum of points and 
authorities in opposition to plaintiffs ’motion for a preliminary injunction. 

From the foregoing it will be apparent that Mr. Lavery’s arguments have so 
far not found favor with the courts in the May case. 

Sincerely yours, 
Turuston B. Morton, 
Assistant Secretary 
(For the Secretary of State). 


In the United States District Court for the District of Columbia 
No, 128-56 


Auan C. May, Private, USA, Watter R. McKenzizr, Corporat, USA, 
KENNETH J. ReYNOLDs, Private, USA, Jesse Norpykr, Private, USA, 
PLAINTIFFS 

v. 


Hon. CHARLES E. WItson, SECRETARY OF DEFENSE OF THE UNITED STATES, 
AND Hon. Witspur M. Brucker, SECRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 


DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO PLAINTIFFS’ MOTION FOR A PRELIMINARY 
INJUNCTION OR A TEMPORARY STAY ORDER 


STATEMENT OF THE CASE 
A, PRELIMINARY STATEMENT 


This action for a declaratory judgment and injunctive relief was instituted on 
January 12, 1956, by four American soldiers stationed in Japan who challenge the 
validity of the Protocol to Amend Article X VII of the Administrative Agreement 
of September 29, 1953, between Japan and the United States under which the 
Japanese courts have the primary right to exercise jurisdiction over plaintiffs who 
have been charged with off-duty offenses against the domestic criminal law of 
Japan. 

Plaintiffs request a declaratory judgment that the Protocol is invalid and void 
as far as plaintiffs are concerned and an injunction restraining defendants from 
carrying out its provisions and directing them to issue appropriate orders so that 
plaintiffs will not be compelled to appear before the criminal ‘courts of Japan 
for trial. 

Essentially the complaint alleges that the Protocol is invalid in that it denies 
plaintiffs their Constitutional right to a due process trial; that it does not conform 
with the terms of the Security Treaty upon which it is based, and that the prior 
conclusion of the NATO Status of Forces Treaty created a binding precedent 
which makes illegal any attempt to regulate similar matters merely by adminis- 
trative agreement. 


B. BACKGROUND STATEMENT 


When after the war the United States determined to station large todies of 
American troops on foreign soil for indefinite periods of time, it became impera- 
tive to negotiate agreements with the countries in whose territories our forces 
were to be stationed as to the rights and status of our forces. War time agree- 
ments giving the United States exclusive jurisdiction in many countries had 
lapsed with the end of the war and the withdrawal of our forces, and it was found 
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that most of the countries; were not prepared to agree to an arrangement which 
would divest them in time of peace of all criminal jurisdiction over visiting forces. 
The problem thus was how to reconcile the conflicting interests of the United 
States to insure the discipline, welfare, and morale of its Yoroee and of the receiving 
state to maintain the primacy of its territorial jurisdiction. By administrative 
agreements, treaties, and agreements pursuant to treaty, jurisdictional formulae 
satisfactory to all parties were worked out (Status of Forces Agreement, Hearings 
before the Committee on Foreign Affairs, H. R. 84th Congress, Ist Sess., pp. 290, 
349, 381 (1955)). 

The jurisdictional arrangements relating to United States armed forces in 
Japan are contained in Article XVII of the Administrative Agreement of Sep- 
tember 29, 1953, executed by the Governments of Japan and the United States, 
officially entitled ‘‘The Protocol to Amend Article XVII of the Administrative 
Agreement Under Article III of the Security Treaty” (T. I. A. S. 2848). 

The Protocol to Amend Article XVII of the Administrative Agreement is set 
forth in Colonel Levie’s affidavit. Essentially, it gives the United States military 
authorities exclusive jurisdiction over acts which are offenses against United States 
law but not against Japanese law. Similarly, Japan has exclusive jurisdiction 
over acts done by members of United States forces which are offenses against its 
law but not.against the law of the United States. In all other instances concurrent 
jurisdiction is provided for, with the United States having the primary right to 
exercise jurisdiction over offenses solely against its security, property, personnel, 
and over all offenses arising out of performance of official duty. With respect 
to all other offenses Japan has primary jurisdiction, and the United States has 
the right to request local law enforcement agencies to waive such jurisdiction. 
With respect to offenses under foreign jurisdiction where there has been no waiver, 
certain basic rights are guaranteed. These rights are as follows: 


**(a) to a prompt and speedy trial; 

**(b) to be informed, in advance of trial, of the specific charge or charges 
made against him; 

‘*(e) to be confronted with the witnesses against him; 

‘“(d) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of Japan; 

‘*(e) to have legal representation of his own choice for his defense or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in Japan; 

‘*(f) if he considers it necessary, to have the services of a competent inter- 
preter; and 

‘*(g) to communicate with a representative of the Government of the 
United States and to have such a representative present at his trial.” 

Agreed Official Minutes Regarding the Protocol to Amend Article XVII of the 
Administrative Agreement were signed also on September 29, 1953, by the repre- 
sentatives of the United States of America and Japan and provide, inter alia: 


“Re paragraph 9: 

“1, The rights enumerated in items (a) through (e) of this paragraph are 
guaranteed to all persons on trial in Japanese courts by the provisions of the 
Japanese Constitution. In addition to these rights, a member of the United 
States armed forces, the civilian component or a dependent who is prosecuted 
under the jurisdiction of Japan shall have such other rights as are guaranteed 
under the laws of Japan to all persons on trial in Japanese courts. Such addi- 
tional rights include the following which are guaranteed under the Japanese 
Constitution: 


““(a) He shall not be arrested or detained without being at once in- 
formed of the charge against him or without the immediate privilege of 
counsel; nor shall he be detained without adequate cause; and upon 
demand of any person must be immediately shown in open court in his 
presence and the presence of counsel; 

“‘(b) He shall enjoy the right to a public trial by an impartial tribunal; 

‘“‘(e) He shall not be compelled to testify against himself; 

‘‘(q) He shall be permitted full opportunity to examine all witnesses; 

“(e) No cruel punishments shall be imposed upon him,” 


This agreement was negotiated under the Security Treaty of April 28, 1952, 
between the United States of America and Japan (3 UST 3329, T. I. A. S. 2491) 
which provides for the retention of United States armed forces in Japanese terr!- 
tory, and which in Article ITI thereof states that: “The conditions which shall 
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govern the disposition of armed forces of the United States of America in and 
about Japan shall be determined by administrative agreements between the two 
Governments.” Accordingly, on February 28, 1952, the Administrative Agree- 
ment under Article III of the Security Treaty between the United States of 
America and Japan (3 UST 3341, T. I. A. S. 2492), was signed, which in Article 
XVII gave the United States exclusive jurisdiction over all offenses committed 
in Japan by members of the American forces. This agreement contained a 
renegotiation clause whereby the United States agreed that: ‘‘Upon the coming 
into foree with respect to the United States of the Agreement between the Parties 
to the North Atlantic Treaty regarding the Status of their Forces; signed at 
London on June 19, 1951, the United States will immediately conclude with 
Japan at the option of Japan, an agreement on criminal jurisdiction similar to 
the corresponding provisions of that agreement.”’ 

Accordingly, on September 29, 1953, following the adoption of the Agreement 
Between the Parties to the North Atlantic Treat y Regarding the Status of their 
Forces on August 23, 1953 (T. I. A. S. 2846) Japan and the United States signed 
a Protocol to Amend Article XVII of the Administrative Agreement under 
Article III of the Security Treaty (T. I. A. 8. 2848) adopting Article XVII in its 
present form, which is almost identical to the NATO Status of Forces jurisdic- 
tional arrangement. 

The complaint fails completely to differentiate between these agreements and 
indiscriminately alleges the invalidity of all of them. It alleges that the Admin- 
istrative Agreement of February 28, 1952, and the Protocol to Amend Article 
XVII of the Administrative Agreement of September 29, 1953, are invalid in that 
they illegally extend the authority contained in Article III of the Security Treaty 
for the conclusion of agreements relating to the “‘disposition’’ of American forces 
in Japan to inelude arrangements relating to criminal jurisdiction over those forces. 
The complaint further alleges that neither of these agreements is binding in that 
they attempt to reguiate matters which, by virtue of the precedent established by 
the NATO Status of Forces Treaty, can only be regulated by treaty. Finally, 
the complaint alleges that the agreements were executed by the Department of 
State without authorization from the Congress or the President. 

Similar allegations are made with reference to the United Nations Forces Agree- 
ment of June 11, 1954. This Agreement relates to the Status of the United 
Nations forces stationed in Japan and has been accepted by the Governments of 
Japan, Canada, New Zealand, Great Britain, South Africa, Australia, and the 
Philippines. The United States has not become a party to this Agreement and 
has entered into it acting only as the Unified Command. It is clear that neither 
Article XVII of the Administrative Agreement of February 28, 1952, nor the 
Unified Command Agreement of June 11, 1954, has any relation to the present 
suit, and plaintiffs’ contentions in connection therewith are clearly without 
relevance to this action. 


C. PRESENT ACTION 


From what can be distilled from the prolix and verbose complaint, the allega- 
tions are as follows: That the plaintiffs ‘‘have been drafted into the Army and 
have been involuntarily sent to Japan’’ as soldiers in the Armed Forces; that 
sometime during September, 1955, the plaintiffs while on leave in Maebashi City, 
Japan, “got into an altercation with certain Japanese civilians’? which resulted in 
the plaintiffs’ having to defend themselves “against a much larger group of 
Japanese civilians on the other side’’; that the local Japanese police interfered, 
and the plaintiffs “‘were set upon and assaulted and beaten both by the Japanese 
civilians and by the Japanese Police’’; and that ‘‘in the course of defending them- 
selves” plaintiffs “reluctantly but necessarily’? caused both personal injury and 
property damage to the Japanese and were themselves injured; that none of the 
plaintiffs were arrested or taken into custody by the Japanese Police or other 
authorities, either at the time of the altercation or any time thereafter, but that 
“each of the plaintiffs returned voluntarily and unmolested by the Japanese 
authorities to their respective stations in the United States Army’’; and that the 
plaintiffs from the time of the altercation to the filing of the complaint have been 
at all times in the sole custody and control of the United States Army. The 
complaint further alleges that plaintiffs have been compelled to stand trial in a 
Japanese court for their participation in the incident described above and that 
such trial denies them due process of law in that they have been denied a jury 
trial, adequate interpreters, confrontation and compulsory process for obtaining 
witnesses in their favor, assistance of counsel, and in that no adequate record of 
the proceedings is being kept. The complaint states that on December 17, 1955, 
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the presiding Japanese judge, officially recognizing the obvious lack of due process, 
granted plaintiffs a continuance of their trial until February 10, 1956, in order to 
permit plaintiffs to test the Constitutionality of the Protocol in an American court. 

The complaint is verified by Urban A. Lavery, one of.plaintiffs’ attorneys who 
is resident in Chicago. 

On January 13, 1956, plaintiffs filed a motion for preliminary injunction or 
temporary stay order requesting that the court order the defendants to retain 
custody of the plaintiffs pending a hearing of this matter on the merits and further 
requesting the court to enjoin defendants from compelling plaintiffs to submit to 
the jurisdiction of the Japanese court. > 

In support of this motion plaintiffs allege irreparable injury unless a stay is 
granted in that the criminal trial in Japan, which was temporarily stayed on 
December 17, 1955, on plaintiffs’ motion to permit plaintifs to test the validity 
of the Amended Administrative Agreement in an American court, will resume 
on February 10, 1956, and will probably result in conviction and sentence of 
plaintiffs in violation of their Constitutional due process rights. Plaintiffs further 
allege that the jurisdictior of this court to hear this matter on its merits will be 
impaired if plaintiffs are convicted and sentenced by the Japanese court. 

Attached to the motion is an affidavit of Mr. Lavery, who states he is verifying 
plaintiffs’ contentions of irreparable injury on the basis of personal familiarity 
with the matters set forth in the complaint, although it does not appear that he 
has any personal knowledge of the events which allegedly have occurred or will 
occur in Japan. 

In opposition to plaintiffs’ motion for a preliminary injunction, we are filing 
affidavits which show the following facts, among others:! 

Plaintiffs May, McKenzie, and Reynolds are members of the regular Army 
who have reenlisted in Japan to fill their own vacancies. Nordyke is the only 
draftee among the plaintiffs. 

Plaintiffs are charged with criminal offenses under the domestic law of Japan, 
namely obstructing justice, assault and battery, and assault. These charges 
aros2 out of plaintiffs’ participation in a fight with Japanese police which occurred 
on the night of September 4, 1955, in an amusement arcade in Maebashi City, 
Honshu, Japan. At the time three of the plaintiffs were off duty: plaintiff May 
was AWOL from the Army camp where he had been restricted to quarters for 
prior offenses. Thc incident occurred when a Japanese policeman who attempted 
to prevent the destruction of two pinball machines was assaulted by a large group 
at least partially composed of American soldiers, including plaintiffs. During the 
altercation the four plaintiffs allegedly struck and injured the policeman. fith 
the arrival of additional police, plaintiffs escaped. Plaintiff May was subse- 
quently taken into custody by the United States Military Police as he was 
attempting to climb the wall to gain entrance to the American military installa- 
tion at Camp Stilwell. Plaintiffs Reynolds and McKenzie were apprehended by 
the Japanese police in Maebashi City and subsequently transferred to the custody 
of the United States Military Police. 

Plaintiffs were indicted by the Japanese authorities on October 5, 1955, on 
charges of obstructing justice, assault, and battery and assault. On October 5, 
1955, the United States Military Authorities in Japan were notified by the 
Japanese Ministry of Justice that Japan intended to exercise her primary right to 
jurisdiction over the four plaintiffs. Under the administrative procedures which 
have been adopted to implement Article XVII of the Administrative Agreement 
of September 29, 1953, such notification constituted a denial of the implied 
request for waiver of jurisdiction which exists in every case involving an offense 
over which Japan has primary jurisdiction. Following a thorough and complete 
review of the circumstances of this case, the United States Military Authorities 
determinc¢ that there were no special factors in this case to indicate the plaintiffs 
would be denied a fair trial by the Japanese courts, and no further request for 
waiver was submitted. 

Pending completion of the criminal proceedings against plantiffs, custody of 
these men has been retained by the United States except when plaintiffs appear 
at their trial, at which times they are within the custody of the Japanese court. 


| The affidavits of the following have been executed at Japan and are being air mailed to Washington and 
will be filed as soon as received. 

Lt. Robert G. Tallman, J. A. G. C., Assistant Staff Judge Advocate; 

Col. Richard Reichmann, Staff Judge Advocate; 

Col. C. Robert Bard, Judge Advocate, J. A.G. C.; 

Ko Takenaka, Liaison Division, J. A.G. C.; . 

Captain Shelton B. Biles, Commanding Officer, Company C, 8th Engineer Battalion (C); 

Maj. John J. Douglass, J. A. G.C.; 

Lt. Victor A. Defiori, Assistant Staff Judge Advocate. 





P) 
cour 
Jape 
cony 
cour 
the 


Japa 
PI 
repr 
coun 
Govi 
accu 
own 


lL 


TI 
ordir 
wher 
Whe: 
place 
priva 
Unite 
Com 

Th 
grant 
irrep: 
plain 
purpt 
quae’ 
grou 
exam 
are n 
will 1 
of thi 
by tk 

Th 
in the 
proce 

depri 
But | 
simp! 
ticulg 
law a 


plain 
They 


STATUS OF FORCES AGREEMENTS 643 





Plaintiffs May, Reynolds, and McKenzie are presently in confinement serving 
court-martial sentences for offenses unconnected with the incident involved in the 
Japanese indictment. All three have had at least one previous court-martial 
conviction. Plaintiff Nordyke is under restriction at Camp Stilwell awaiting 
court-martial charges to be brought against him on charges of participation in 
the incident described above, as well as for an offense unconnected with the 
Japanese indictment. 

laintiffs’ trial commenced on November 26, 1955. Each of the plaintiffs is 
represented by privately retained civilian Japanese counsel, as well as civilian 
counsel of his own choice (an American lawyer resident in Japan) furnished at 
Government expense. A court-appointed interpreter is available for use of the 
accused at the trial. Two experienced Army observers, accompanied by their 
own interpreter, were designated to attend the trial and report any irregularities 
in the procedure depriving the accused of a fair trial. 

On December 17, 1955, pursuant to plaintiffs’ motion, the Japanese court 
granted a continuance of the trial until February 10, 1956, to permit plaintiffs 
to test the validity under United States law of Article X VII of the Administrative 
Agreement of September 29, 1953, by institution of suit in an American court. 
While granting the continuance, the presiding judge at no time indicated, expressly 
or by implication, that h> or the Japanese courts recognized an obvious lack of due 
process of law in the American sense at plaintiffs’ trial. 

Defendants submit that plaintiffs’ application for a preliminary injunction 
should be denied on any one of the following grounds: 

(1) Plaintiffs have failed to show such irreparable injury as would justify 
the granting of a preliminary injunction; 

(2) In the absence of the existing Agreement, Plaintiffs not are exempt 
from the jurisdiction of the Japanese court; 

(3) Article XVII of the Administrative Agreement of September 29, 1953, 
was authorized by Article III of the Security Treaty, is consistent with the 
terms of the Treaty, and is valid in every respect. 


ARGUMENT 


I. Puarntirrs Do Not SHow IRREPARABLE INsuRY To JustTIFY THE ISSUANCE 
OF A PRELIMINARY INJUNCTION 


The preliminary injunction which plaintiffs demand here is a form of extra- 
ordinary relief the granting of which rests in the discretion of the ae even 
where irreparable injury is claimed. Yakus v. United States, 321 U.S. 414, 440. 
Where, as in this case, the public interest may be impaired, a gre: i burden is 
placed upon plaintiffs to show their need for injunctive protection than where 
private interests are in issue. Yakus v. United States,supra; Virginian Ry. Co. v. 
United States, 272 U. S. 658, 672-3; Petroleum Exploration Co. v. Public Service 
Commission, 304 U. S. 209, 22-3. Plaintiffs have not sustained their burden. 

They demand extraordinary relief upon the grounds that unless such relief is 
granted the jurisdiction of this Court will be impaired and plaintiffs will suffer 
irreparable injury. To support these contentions, they have filed a verified com- 
plaint and an affidavit signed by one of their counsel, a resident of Chicago, which 
purports to describe events which took place in Japan and to describe the inade- 
quacies of Japanese law. We submit that neither complaint nor affidavit shows 
grounds for this Court to issue preliminary injunction in this case. Even a cursory 
examination of the verified complaint and plaintiffs’ affidavit shows that pl: rintiffs 
are not in imminent danger of irreparable injury; that the jurisdiction of this Court 
will not be impaired unless a temporary injunction is issued; and that a balancing 
of the equities in the case clearly weighs in favor of the public interest represented 
by the defendants. 

The irreparable injury which plaintiffs say threatens them is a criminal trial 
in the Japanese Courts which may result in their conviction. They assert that the 
procedure in those courts is so dissimilar to American procedures that they will be 
deprived of the due process which they would receive in an American civil court. 
But plaintiffs do not show any factual basis for their assertion—their affidavit 
simply states it as an opinion of their counsel without any demonstration of par- 
ticular facts upon which it is based or of their counsel’s familiarity with Japanese 
law and procedure. Without some factual foundation for their sweeping criticism 
of Japanese law plaintiffs cannot justify the extraordinary writ they now demand. 

Even if their conclusions as to Japanese law and procedure were well-founded, 
plaintiffs would not be justified in seeking the drastic relief they now demand. 
They point to no Federal decision in which, because foreign criminal procedures 
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are unlike American procedures, it has been held that appearance in the foreign 
court constitutes irreparable injury which would warrant the issuance of a tempo- 
rary injunction. On the contrary, the Supreme Court has held in another suit 
challenging the right of the government to compel a citizen to submit to foreign 
criminal jurisdiction that differences between the foreign procedures and American 
constitutional procedures are not a ground for judicial interference. Neely v. 
Henkel, 180 U. 8. 109, 122, 123. The Court there ruled that American citizenship 
does not confer on anyone “‘an immunity to commit crime in other countries, nor 
entitle him to demand, of right, a trial in any other mode than that allowed to its 
own people by the country whose laws he has violated and from whose justice 
he has fled. When an American citizen commits a crime in a foreign country he 
cannot complain if required to submit to such modes of trial and to such punish- 
ment as the laws of that country may prescribe for its own people, unless a different 
mode be provided by treaty stipulations between that country and the United 
States.” 180 U. S. 109, 123. It is plain, then, that plaintiffs cannot complain 
of irreparable injury when they are compelled to answer in a Japanese court for 
their admitted assaults (Cplt., Par. 7) upon Japanese citizens and destruction of 
Japanese property. 

Even if this were not the law, plaintiffs do not show irreparable injury or that 
the jurisdiction of this Court will be impaired.! They admit that they may be 
discharged as not guilty in the circumstances. (Cplt. Par. 9.) They admit 
that they are represented by American counsel (whose fees are paid by the United 
States). (Cplt. Par. 10 (d) (3).) They have Japanese counsel which they 
selected after determining that they did not wish court appointed counsel. 
(Affidavits of Lt. Tallmen and Lt. Defiori.) The trial is conducted under the 
safeguards of the Japanese Constitution (which was prepared under the guidance 
of American occupation authorities) with two Army lawyer-officers present as 
observers. It is the duty of these officers to report any irregularities in the trial 
which may prejudice plaintiffs’ rights. Though they do not receive a jury trial 
(which they would not receive if tried by the American military authorities in 
Japan) plaintiffs have the right to question all witnesses and present favorable 
evidence. Compulsory process is available to them. Plaintiffs do not appear to 
have objected to the Court-appointed interpreter furnished them. The inter- 
preter accompanying the Army observers is available to them. If convicted they 
may, within fourteen days, appeal from the District Court to the High Court, 
and the entire matter will then be reviewed on both facts and law by an Appellate 
Court. Upon this review plaintiffs may present further evidence in their behalf. 
If the decision of that court is adverse to them, the entire matter is reviewed on 
. the law by the Supreme Court of Japan.2- The most that the plaintiffs’ affidavit 
shows, then, is plaintiffs’ apprehension that they may be convicted for their 
conduct, and that plaintiffs’ counsel in the United States is of the opinion that 
Japanese procedure doesn’t meet American standards of due process. We submit 
that neither apprehension nor opinion is a basis for the extraordinary relief here 
sought.’ 

The continuance granted by the Japanese judge is not an admission that his 
court will not accord plaintiffs due process of law. (Affidavit of Mr. Ko 
Takenaka.) It represents his view that plaintiffs should not be deprived of the 
opportunity to take any measures which they believe will assist them in defending 
themselves—an example of how quick the Japanese courts are to take steps to 


1 Procedural safeguards under the Protocol and the Japanese Constitution are set forth in the affidavit o! 
Col. Levie. The nature of the Japanese Constitution is described in Oppler, The Reform of Japan’s Legal 
and Judicial System Under Allied Occupation, 24 Wash. L. Rev. 290 (1949). 

2 The Japanese procedure in criminal appeals is based upon the Continental System of Civil Law. Under 
Japanese procedure appeals from the District Court to the High Court may raise errors of fact and of law. 
(Termed Koso anneal.) Errors of law, including infringement of rights to a fair trail secured to all persons 
by Arts. 31-39 of the Javanese Constitution, may be carried through the High Court to the Supreme Court 
of Japan (Termed Jokoku appeal). See Am. Reforms in Japanese Criminal Procedure Under Allied 
Occnpation, 24 Wash. L. Rev. 401 (1949). The record on appeal differs from the record in American appeals. 
The judge is required to give detailed reasons for judgment, adducing the supporting evidence. Japanese 
Code of Crim. Pro. Art. 335. 

3 In addition to safeguards under the Japanese Constitution (See affidavit of Col. Levie) plaintiffs’ rights 
are protected under the very agreement they challenge. The Protocol to Amend Art. XVII of the Adminis- 
trative Agreement provides that whenever a member of the United States Armed Forces is prosecuted under 
the jurisidetion of Javan he shall be entitled to: (Par. 9) (a) a prompt and speedy trial; (b) to be informed, in 
advance of trial, of the specific charge or charges made against him; (c) to be confronted with the witnesses 
against him; (d) to have compulsory process for obtaining witnesses in his favor, if they are within the juris- 
diction of Japan; (e) to have legal representation of his own choice for his defense or to have free or assisted 
legal representation under the conditions prevailing for the time being in Japan; (f) if he considers it neces- 
sary, to have the services of a competent interpreter; and (g) to communicate with a representative of the 

overnment of the United States and to have such a re mtative present at his trial. The rights set 
forth in Par. 9 of the Administrative Agreement are further reinfo by emunerations in Par. G. of the 
Agreed Official Minutes regarding the Protocol to Amend Art. XVII. They also have the right to bail 
accorded under Art. 89, 90, Japanese Code of Criminal] Procédure. 
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protect the rights of defendants before them. ‘This does not mean, however, 
that the Japanese court accepts any of plaintiffs’ contentions—least of all that it 
considers its own procedure deficient in the fundamentals of due process. 

Plaintiffs do not. show that the jurisdiction of this Court will be impaired 
unless a temporary injunction is granted. Apparently, this argument is based 
upon their fear that they will be surrendered to the Japanese, if convicted, and 
thus be passed beyond the jurisdiction of this Court. Cf. United States ex rel. 
Keefe v. Dulles, App. D. C. —, 222 F. 2d 390 (CADC). There is no basis 
in fact for this fear. Plaintiffs have remained in United States custody except 
during the periods of their appearances in the Japanese Courts on November 26, 
December 3, and December 16, 1955. (Affidavits of Col. Bard and Captain Biles.) 
If the trial is continued on February 10, 1956, the plaintiffs will remain in American 
custody until the matter is finally resolved. Thus, even if plaintiffs are ultimately 
convicted, the sentence does not become final until the time to file an appeal has 
expired (14 days). If they elect to file an appeal to the higher Japanese courts, 
plaintiffs remain in American custody until the appeal is finally decided. (Affidavit 
of Col. Todd.) This will leave ample time for this Court to act. It is plain, 
then, that plaintiffs themselves have the power to protect the jurisdiction of this 
Court if they are convicted by filing an appeal in their case. Further, there is no 
reason why they cannot present their claims to exemption from Japanese law to the 
Japanese courts, which in the absence of a showing to the contrary must be taken 
to be an adequate forum for their claims. Cf. Hilton v. Guyot, 159 U. 8S. 113. 
Indeed, plaintiffs have not here made any demonstration that they have exhausted 
their remedies on this issue before the Japanese tribunals. While litigating it, 
they remain in the custody of the United States Army in Japan. Unless, therefore, 
plaintiffs can show that their conviction is a certainty and that upon that convic- 
tion their rights of appeal will be ignored, they fail to establish any justification 
whatever for their contention that the temporary restraining order is necessary 
to preserve the jurisdiction of this Court. Finally, plaintiffs do not give this 
Court grounds for believing that the Japanese Courts would not entertain 
a motion for a stay of execution of sentence even if they exhausted their rights 
of appeal and the possible conviction is sustained. A preliminary injunction is 
thus unnecessary since the plaintiffs themselves have it in their power to preserve 
their rights in the Japanese Court pending final determination of the legal issues 
raised in this Court. 

By here demanding a preliminary injunction requiring defendants to order Army 
officers in Japan not to produce defendants in the Japanese Criminal Court on 
February 10, plaintiffs violate every principle of equity and international comity. 
They attempt to use this Court’s process to effectually block prosecution for their 
alleged offenses, in the face of the rule that equity will not ordinarily enjoin 
criminal prosecutions. Douglas v. Jeanette, 319 U. 8. 157, 163; Spielman Motor 
Co. v. Dodge, 295 U.S. 89, 95. They seek to involve this Court in an unnecessary 
conflict of jurisdiction with the Japanese court which can only result in embarrass- 
ment to the United States in its relations with Japan. Such a conflict is unneces- 
sary because, as shown above, plaintiffs have it in their power to preserve the 
jurisdiction of this Court by filing in the Japanese Courts motions addressed to 
their continued custody by Army Officers in Japan. In place of the necessary 
factual showing, they are, in effect, asking this Court to assume that the Japanese 
courts would not adhere to their own criminal procedures. Such disregard for 
the elementary principles of comity is not necessary to protect plaintiffs’ asserted 
rights to the jurisdiction of this Court. 

When the interests of the plaintiffs (who remain in American custody) are 
balanced against the interests of the United States in maintaining good relations 
with Japan, it is clear that the preliminary injunction here sought must be denied. 
So long as plaintiffs are under Army control and such custody will be retained 
pending appeal, they are not injured. Even if they are convicted under Japanese 
law there will be no change in the status quo affecting the jurisdiction of this 
Court. Unless final action affirming their conviction is taken by the highest 
Japanese Court to which plaintiffs carry their appeal. (Affidavit of Col. Todd.) 

On the other hand, if the defendants’ subordinates in Japan are prevented from 
complying with the intergovernmental agreement to produce in Japanese courts 
solciers who violate Japanese law, there can be the gravest repercussions in our 
relations with Japan and with other nations which have consented to the presence 
of American troops and bases on their soil. 








4 Under the Japanese Code of Criminal Procedure a sentence is not executed until it has become finally 
binding. Art. 47. 
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Since plaintiffs have not demonstrated a genuine need for extraordinary relief 
by preliminary injunction, and since the interests of the United States would be 
more seriously injured than any interest of plaintiffs by the granting of the extra- 
ordinary writ here sought, plaintiffs’ motion should be denied. 


ARGUMENT 


Il. IN THE ABSENCE OF THE ExisTING AGREEMENT, PLAINTIFFS ARE Not Exempt 
FROM THE JURISDICTION OF THE JAPANESE COURT 


A. The court is not called upon to consider the validity of the Agreement because, 
irrespective of its validity, plaintiffs are as a matter of international law subject to 
the jurisdiction of the Japanese court. 


Basic to plaintiffs’ suit is the assumption that in the absence of a valid agree- 
ment to the contrary, they are absolutely immune from the criminal jurisdiction 
of the Japanese court. Significantly enough, plaintiffs cite no authority in support 
of this assumption. In fact, none exists. The claim of immunity for off-duty 
offenses against local law committed by friendly foreign forces finds no sup- 
port in actual practice among nations and has been rejected by most of the 
tribunals of the world, including the United States and Japan. Under well- 
established rules of international law, jurisdiction is inherent in sovereignty and 
extends to all persons within its jurisdiction. 1 Ianterpacht, Oppenheim’s 
International Law 254 (7th edition), 1947; 2 Moore, International Law Digest 226 
(1906). In the absence of express or implied agreements to the contrary, a 
sovereign state has jurisdiction over crimes committed in its territory by members 
of foreign armed forces stationed therein with its consent in time of peace. 

In United States v. Thierichens, 243 Fed. 419 (KE. D. Pa., 1917), the only case 
in our courts which squarely raises the issue of immunity for off-duty offenses in 
peacetime, the Master of a German war vessel interned in Philadelphia during 
World War I, but while the United States was still neutral, moved to quash an 
indictment for smuggling and violation of the Mann Act on the ground that he 
was entitled to complete immunity from local criminal jurisdiction. The court, 
apparently considering the defendant as a member of a friendly foreign warship, 
rejected the claim. On the smuggling counts the court held that there was 
nothing to show that the defendant was acting in the line of duty, and the challenge 
to the Mann Act count was dismissed with the statement that ‘‘even a discussion 
of the application of the rule would be lending dignity to an absurdity.” 

This conclusion is confirmed in an exhaustive study of the whole question of 
the immunity of visiting forces from the jurisdiction of the local courts which was 
prepared by the Department of Justice for use at the Hearings before the Senate 
Committee on Foreign Relations on the North Atlantic Treaty Status of Forces 
Agreement (North Atlantic Treaty Status of Forces Agreement, Supplemental 
Hearings, Senate Committee on Foreign Relations, 83d Congress, Ist Sess., June 
24, 1953). This study was subsequently made the basis for a law review article, 
Schwartz, International Law and the NATO Status of Forces Agreement, 53 Colum- 
bia Law Review 1091-1113. This article points out that the Supreme Court of 
Canada, the Court of Cessation of the Mixed Courts of Egypt, the Supreme Court 
of New South Wales, and the British High Court of Justice have all considered 
and expressly rejected the contention that, absent an agreement to the contrary, 
visiting friendly forces are entitled to immunity from local criminal jurisdiction. 

Most directly relevant to a determination of what is a ‘“‘generally accepted rule 
of international law” is the prevailing practice among nations. Prior to the rati- 
fication of the NATO Status of Forces Agreement, the Brussels Pact countries 
(United Kingdom, France, and the Benelux countries) approved an agreement 
on the question of immunity of their forces in the territories of each other which 
recognized the full jurisdiction of the host state even as to duty offenses (Brussels 
Treaty Powers Agreement of 1949, 22 Department of State Bulletin, pp. 448-449 
(March 20, 1950)). 

At the hearings held by the House Foreign Affairs Committee in connection 
with the suggested revision of the NATO Status of Forces Agreement, the Depart- 
ment of State submitted a memorandum which contained the following statement 
with respect to the background of the negotiations leading up to that Agreement: 


“In negotiating most of these arrangements we were not able to obtain as 
much criminal jurisdiction over our forces as we would have liked (or indeed 
as much as we later obtained under the NATO agreement). Needless to say 
the United States never suggested that we should not have exclusive juris- 
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diction, but foreign governments were quite unwilling to give up their juris- 
diction to us” (Status of Forces Agreement, Hearings before the Committee 
on Foreign Affairs, H. R., 84th Cong., 1st Sess., p. 290 (1955)). 


With respect to agreements concluded with the Philippines, Korea, Denmark, 
Iceland, and Saudi-Arabia, a Department of State memorandum was submitted 
which stated: 


“In the negotiation of these agreements, as well as classified agreements 
during this period, the United States in every instance sought to obtain 
exclusive jurisdiction over its forces. As the results indicate, we were not 
able to obtain exclusive jurisdiction in most cases. In some instances our 
situation in regard to the particular country was such that we could not 
obtain as much as we were able to obtain subsequently in the NATO Status 
of Forces Agreement, where countries were willing to go further on a coopera- 
tive, reciprocal basis’’ (supra at p. 349). 


Indicative of the unwillingness of the Congress of the United States to recognize 
any rule of absolute immunity for friendly foreign forces even in time of war is 
the history of the enactment of the aoe Courts of Friendly Foreign Forces 
Act of 1944 (35 Stat. 643 (1944); 22 U. S. C. § 701-06). 

In 1944 the 78th Congress had keg it a bill for the implementation of juris- 
diction of the Service Courts of Friendly Foreign Forces, which was designed to 
reciprocate for the grant to American military courts of jurisdiction over American 
forces in Great Britain during World War II in its United States of America 
Visiting Forces) Act, 1942, 5 and 6 Geo. 6, C. 31 (1942). The bill was reported 
out by the Senate Judiciary Committee (Sen. Rep. No. 956, 78th Congress, 2d 
Sess. (1944)) which stated: “The committee do not concede that any foreign 
military court has more than conditional jurisdiction while on our soil.”” “Although 
the British Act had granted exclusive jurisdiction to American military courts, 
our bill, as passed, contained no definition of the jurisdiction of the foreign service 
courts nor did it prohibit jurisdiction on the part of American courts. An attempt, 
during Senate debate, to amend the bill so as to come closer to the grant of ex- 
clusive jurisdiction given by the British Act failed (90 Congressional Record 
6490-6492). 

Japan herself has expressly rejected the general principle of exemption of foreign 
forces from the jurisdiction of local tribunals. Prior to the conclusion of the Uni- 
fied Command Agreement, in June 11, 1954, which governs the Status of United 
Nations forces stationed in Japan, a Japanese court tried and sentenced two 
British sailors to two and one-half years imprisonment on charges of robbery with 
violence, despite strong protests from the British government challenging the 
jurisdiction of Japanese courts over United Nations troops (New York Times, 
2:1, August €, 1952). The Unified Command Agreement subsequently adopted 
the same jurisdictional formula contained in the Protocol to Amend Article XVII 
of the Administrative Agreement of September 29, 1953. Further indicative of 
Japan's policy in this connection is the fact that she entered into the Administra- 
tive Agreement of February 28, 1952, which temporarily gave the United States 
forces stationed in Japan absolute immunity from local jurisdiction only on the 
condition that the NATO jurisdictional formula be substituted as soon as the 
latter became effective in Europe 

In the light of the above it is clear that, under international law, members of 
friendly foreign forces do not enjoy complete immunity from the local jurisdiction. 
Hence plaintiffs are subject to the jurisdiction of the Japanese courts even if all 
their contentions as to the illegality of the Protocol to Amend Article XVII of the 
Administrative Agreement were assumed to be correct. 

B. Plaintiffs have not been denied any basic rights to which they are entitled. 

It has been established that under international law Japan would have juris- 
diction over plaintiffs in the absence of the Protocol. It is clear that Constitu- 
tional guarantees do not apply to a trial for crimes committed outside the juris- 
diction of the United States against the laws of a foreign country. A leading 
case in this connection is Jn re Ross, 140 U. S. 453 (1891) which involved the 
validity of the trial and conviction of a seaman on an American ship by a United 
States consular court in Japan, in the exercise of its extraterritorial jurisdiction 
under treaties between the United States and Japan. The court unanimously 
rejected the contention that the Constitutional guarantees applicable to criminal 
proceedings have extraterritorial effect, stating: 


“By the Constitution a government is ordained and established ‘for the 
United States of America,’ and not for countries outside of their limits. 
The guarantees it affords against accusation of capital or infamous crimes, 
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except by indictment or presentment by a grand jury, and for an impartial! 
trial by a jury when thus accused, apply only to citizens and others within 
the United States, or who are brought there for trial for alleged offenses 
committed elsewhere, and not to residents or temporary sojourners abroad. 


The Constitution can have no operation in another country” (140 U. S. 453, 
464). 


A similar holding was handed down in Neely v. Henkel, 180 U. S. 109 (1901) 
which involved an offense against Cuban law by an American citizen residing in 
Cuba, which was then under American military occupation. The Supreme 
Court, in holding that the accused was not entitled to the rights, privileges, and 
immunities guaranteed by the Constitution to persons charged with the commis- 
sion in this country of crimes against the United States, said: 


““* * * those provisions have no relation to crimes committed without 
the jurisdiction of the United States against the laws of a foreign country* * * 
but such citizenship does not give him an immunity to commit crime in other 
countries, nor entitle him to demand, of right, a trial in any other mode than 
that allowed to its own people by the country whose laws he has violated 
and from whose justice he has fled. When an American citizen commits a 
crime in a foreign country he cannot complain if required to submit to such 
modes of trial and to such punishment as the laws of that country may pre- 
scribe for its own people, unless a different mode be provided for by treaty 
stipulations between that country and the United States” (180 U. 8. 109, 
122-123). 


See also Balzac v. People of Porto Rico, 258 U.S. 298 (1921), and Rasmussen v. 
United States, 197 U. 8. 576 (1904) (criminal prosecutions in unincorporated 
territories need not conform to the Sixth Amendment); Dorr v. United States, 
195 U. S. 139 (1902) (legislation by Congress governing the Philippines need not 
provide for jury trials in criminal prosecutions); Downes v. Bidwell, 182 U. 8. 
244 (1900) (revenue clauses of the Constitution do not extend of their own force 
to newly acquired territories). 

Plaintiffs contend that their status as American servicemen involuntarily sta- 
tioned overseas entitles them to extra considerations in this respect. In fact, 
three of the plaintiffs, May, McKenzie, and Reynolds, are volunteers who réen- 
listed in Japan to fill their own vacancies; nor is there any authority for the propo- 
sition that the Constitution extends to members of armed forces in foreign coun- 
tries rights which it does not accord to other American citizens in those countries. 

Instead of depriving plaintiffs of any rights, the Protocol to Amend Article 
XVII of the Administrative Agreement in fact provides procedural safeguards 
by expressly guaranteeing certain basic rights which might not otherwise have 
been available. 


Paragraph 9 of the Protocol assures plaintiffs the following rights: 


‘‘Whenever a member of the United States armed forces, the civilian 
component or a dependent is prosecuted under the jurisdiction of Japan 
he shall be entitled: 

““(a) to a prompt and speedy trial; 

““(b) to be informed, in advance of trial, of the specific charge or charges 
made against him; 

“(e) to be confronted with the witnesses against him; 

*“(d) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of Japan; 

“(e) to have legal representation of his own choice for his defense or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in Japan; 

“*(f) if he considers it necessary, to have the services of a competent 
interpreter; and 

“(g) to communicate with a representative of the Government of the 
United States and to have such a representative present at his trial.” 


These rights are supplemented by the Agreed Official Minutes Regarding the 
Protocol, which provide concerning paragraph 9 as follows: 


‘1. The rights enumerated in items (a) through (e) of this paragraph are 
guaranteed to all persons on trial in Japanese courts by the provisions of the 
Japanese Constitution. In addition to these rights, a member of the United 
States armed forces, the civilian component or a dependent who is prosecuted 
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under the jurisdiction of Japan shall have such other rights as are guaranteed 
under the laws of Japan to all persons on trial in Japanese courts. Such 
additional rights include the following, which are guaranteed under the 
Japanese Constitution: 

(a) He shall not be arrested or detained without being at once informed 
of the charge against him or without the immediate privilege of counsel; nor 
shall he be detained without adequate cause; and upon demand of any person 
such cause must be immediately shown in open court in his presence and the 
presence of his counsel; 

““(b) He shall enjoy the right to a public trial by an impartial tribunal; 

““(c) He shall not be compelled to testify against himself; 

““(d) He shall be permitted full opportunity to examine all witnesses; 

*“‘(e) No cruel punishments shall be imposed upon him. 

“2. The United States authorities shall have the right upon request to 
have access at anytime to members of the United States armed forces, the 
civilian component or their dependents who are confined or detained upon 
Japanese authority. 

**3. Nothing in the provisions of paragraph 9 (g) concerning the presence 
of a representative of the United States Government at the trial of a member 
of the United States armed forces, the civilian component or a dependent 
prosecuted under the jurisdiction of Japan, shall be so construed as to preju- 
dice the provisions of the Japanese Constitution with respect to public 
trials.” 

The present Constitution of Japan which was promulgated November 3, 1946. 
and approved by the Supreme Allied Commander, Douglas MacArthur, provides 
inter alia: 

“‘ARTICLE 31. No person shall be deprived of life or liberty, nor shall any 
rn criminal penalty be imposed, except according to procedure established 
by law. 

“ARTICLE 32. No person shall be denied the right of access to the courts. 

“ARTICLE 33. No person shall be apprehended except upon warrant is- 
sued by a competent judicial officer which specifies the offense with which the 
person is charged, unless he is apprehended, the offense being committed. 

“ARTICLE 34. No person shall be arrested or detained without being at 
once informed of the charges against him or without the immediate privilege 
of counsel; nor shall he be detained without ade quate cause; and upon demand 
of any person such cause must be immediately shown in open court in his 
presence and the presence of his counsel. 

“ARTICLE 35. The right of all persons tc be secure in their homes, papers 
and effects against entries, searches and seizures shall not be impaired except 
upon warrant issued for adequate cause and particularly describing the place 
to be searched and things to be seized, or except as provided by Article 33. 

‘Each search and seizure shall be made upon separate warrant issued 
by a competent judicial office. 

“ARTICLE 36. The infliction of torture by any public officer and cruel pun- 
ishments are absolutely forbidden. 

“ARTICLE 37. In all criminal cases the accused shall enjoy the right to a 
speedy and public trial by an impartial tribunal. 

“‘He shall be permitted full opportunity to examine all witnesses, and 
he shall have the right of compulsory process for obtaining witnesses 
on his behalf at public expense. 

“‘At all times the accused shall have the assistance of competent 
counsel who shall, if the accused is unable to secure the same by his 
own efforts, be assigned to his use by the State. 

“ARTICLE 38. No person shall be compelled to testify against himself. 

“Confession made under compulsion, torture or threat, or after 
prolonged arrest or detention shall not be admitted to evidence. 

“No person shall be convicted or punished in cases where the only 
proof against him is his own confession. 

“ARTICLE 39. No person shall be held criminally liable for an act which 
was lawful at the time it was committed, or of which he has been acquitted, 
nor shall he be placed in double jeopardy.” 

In addition, the Department of Defense has directed that the Senate Resolution 
accompanying the Senate’s consent to ratification of the North Atlantic Treaty 
Status of Forces Agreement (T. I. A. S. 2846) which provides for the attendance 
of United States trial observers at any foreign criminal trial of United States 
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military personnel, shall insofar as practicable be applied in all overseas areas 
where United States forces are regularly stationed. Pursuant thereto, the attend- 
ance of trial observers at plaintiffs’ trial has been provided for. 

The Japanese criminal proceedings under the Agreement have fully accorded 
with the requirements of paragraph 9. In addition to individual counsel which 
the accused have retained at their own expense, the Army has furnished civilian 
counsel of their own choice. 

The Japanese court has furnished a competent interpreter who has been present 
throughout the trial. Compulsory process for obtaining witnesses in plaintiffs’ 
favor is available to the accused, as more fully described in the attached affidavits, 
A record of the trial sufficient under Japanese criminal procedure for purposes of 
appeal is being kept. Finally, two experienced United States Army observers, 
accompanied by an interpreter, have been designated to attend the trial, and to 
report any infringement of rights under the Agreement. 

Inasmuch as the Constitution has no applicability to trials of American citizens 
by foreign courts in foreign countries, plaintiffs cannot complain of the violation 
of Constitutional rights. Moreover, plaintiffs in fact are guaranteed a fair trial 
consistent with American concepts of justice, and the record shows no denial of 
basie rights. 


ARGUMENT 


III. ArticLe XVII oF THE ADMINISTRATIVE AGREEMENT OF SEPTEMBER 29, 1953, 
Was AUTHORIZED BY THE SECURITY TREATY AND Is VALID IN Every Respect 


Plaintiffs contend that Article III of the Security Treaty, which provides for 
the conclusion of administrative agreements between the United States and 
Japan to determine the disposition of American Armed Forces in Japan merely 
refers to the assignment, distribution, and arrangement of forces and cannot be 
. extended to authorize an agreement relating to criminal jurisdiction over those 
forces. Plaintiffs further contend that the conclusion of the NATO Status of 
Forces Treaty created a binding precedent which makes illegal any subsequent 
attempt to regulate similar matters merely by administrative agreement. Plain- 
tiffs also question the existence of specific authorization by the Congress or the 
aoe to the Department of State to execute agreements on criminal juris- 
diction. 

We do not concede that this raises a justiciable issue. The agreement and 
underlying treaty were entered into as the result of protracted and complicated 
negotiations with a foreign country and involve solely and exclusively the relations 
between the United States and another sovereign state. The courts have, since 
the earliest days of the Republic, recognized the conduct of foreign relations as 
falling within the exclusive power of the Executive. Foster v. Neilson, 2 Pet. 
253 (1829); Williams v. Suffolk Insurance Co., 13 Pet. 415 (1839); Chinese Exclu- 
ston Case, 130 U.S. 581 (1889); Jones v. United States, 137 U.S. 202; Terlinder v. 
Ames 184, 270 (1901); Oetjen v. Central Leather Co., 246 U. 8. 297 (1918); United 
States v. Curtiss Wright Export Corp., 299 U.8. 304 (1936). 

A recent statement of the doctrine is found in Chicago & S. Airlines v. Waterman 
Steamship Co., 333 U. S. 103 (1948), where the court refused to review the orders 
of the Civil Aeronautics Board granting or denying applications by citizen air 
carriers to engage in overseas air transportation which pursuant to the Civil 
Aviation Act are subject to approval by the President and therefore impliedly 
beyond those provisions of the act authorizing judicial review of board orders. 
Explaining the refusal of courts to intervene in cases involving the conduct of 
foreign relations, the court said: 


‘‘* * * the very nature of executive decisions as to foreign policy is politi- 
cal, not judicial. Such decisions are wholly confided by our Constitution to 
the political departments of the government, Executive and legislative. 
They are delicate, complex, and involve large elements of prophesy. They 
are and should be undertaken only by those directly responsible to the people 
whose welfare they advance or imperil. They are decisions of a kind for 
which the Judiciary has neither aptitude, facilities, or responsibility and 
which has long been held to belong in the domain of political power not sub- 
ject to judicial intrusion or inquiry” (333 U. 8. 103, 111). 


The inappropriateness of judicial interference in the instant case is made abun- 
dantly clear by the fact that, should the court rule the agreement invalid anden- 
join defendants from taking further action thereunder, such ruling would have 
only national force. Under the agreement, the Japanese government is justified 
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in demanding plaintiffs’ surrender to it for purposes of the trial, and failure to 
accede to this demand might well prejudice existing amicable relations between 
our Government and Japan. 

In any event, the protocol to amend Article X VII of the Administrative Agree- 
merit is valid. The history of the agreement clearly indicates the present arrange- 
ments were in fact contemplated by the Treaty and that all parties were advised 
thereof. On March 20, 1952, during the debate on the Peace Treaty with Japan 
(3 UST 3169; T. I. A. S. 2490), Senator Knowland asked unanimous consent to 
have printed in the body of the Congressional Record as part of his remarks, the 
text-of the renegotation clause in Article X VII of the Agreement of February 28, 
1952, by which the United States agreed to accept in Japan the NATO jurisdic- 
tional arrangements as soon as the latter became effective in Europe. 

There being no objection, the agreement was ordered to be printed (98 Con- 
gressional Record 2555 (1952)). 

On that same date, during the debate on the Security Treaty, supra, Senators 
Jenner, Indiana, and Smith, Maine, introduced the following reservation: 


“Since Congress under the Constitution has the sole power to declare war 
and authorize the employment of the Armed Forces of the United States, any 
so-called.administrative agreements under article III of this treaty relating to 
the right to dispose of the Armed Forces of the United States or any part of 
its Military Establishment in or about Japan shall not become binding on the 
United States unless ratified by the Senate as a treaty in accordance with 
article II, section 2 of the Constitution, or approved by the Congress by act 
or joint resolution specifically referring to such agreement or arrangement”’ 
(98 Cong. Rec. 2596 (1953)). 


This reservation was rejected by a vote of forty-five to twenty-two. (98 Con- 
gressional Record 2604). 

On August 23, 1953, the Agreement Between the Parties to the North Atlantic 
Treaty Regarding the Status of their Forces, June 19, 1951 (T. I. A. 8. 2846), came 
into force with respect to the United States. During the hearings before the 
Committee on Foreign Relations of the United States Senate on the North Atlantic 
Treaty Status of Forces Agreement in April and June, 1953, it was noted on 
numerous occasions that the United States was under a commitment by virtue of 
Article X VII of the Administrative Agreement, supra, to enter into a jurisdictional 
arrangement with the Japanese based upon the NATO Status of Forces Agree- 
ment. For example, on April 7, 1953, the Honorable Walter Bedell Smith, then 
Under Secretary of State, stated: 


“The committee is aware that under the administrative agreement with 
Japan we agreed to conclude immediately with Japan at its option, once we 
have ratified this status of forces agreement, another agreement on criminal 
jurisdiction similar to the provisions of this agreement which is now before 
you” (Status of Forces of the North Atlantic Treaty Hearings Before the 
Committee on Foreign Relations, United States Senate, 83d Cong., Ist Sess., 
p. 5 (1953)). 


In addition on June 24, 1953, Senator Smith of New Jersey states: 


“T was with Mr. Dulles in the Far East last fall, and this question came up 
in our discussion of the Japanese Peace Treaty and the arrangements for the 
military occupation there. It was agreed then that whatever understanding 
was worked out with the NATO countries, especially Britain and France,. 
with regard to this particular question, would be handled in the same way in 
Japan. The Japanese people agreed that they would be willing to do that. 
So this does involve Japan, of course, as well as the NATO countries” 
(Status of Forces of the North Atlantic Treaty, Supplementary Hearings 
Before the Committee on Foreign Relations, United States Senate, 83d 
Cong., Ist Sess., p. 64 (1953)). (Also see Hearings Before the Committee 
on Foreign Relations, supra, pp. 15, 24, and 78; Supplementary Hearings 
before the Committee on Foreign Relations, supra, p. 83.) 


Hence it plainly appears that Article III of the Security Treaty contemplated 
the conclusion of jurisdictional arrangements between the two governments and 
that the Protocol was both authorized by and in accord with the terms of the 
Treaty. 

With respect to plaintiffs’ contention of lack of authority in the Department 
of State to execute the agreements in question, the Administrative Agreement of 
February 28, 1952, which by its terms provides for the Protocol, was signed for 
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the Government of the United States of America by Dean Rusk, who was desig- 
nated by the President as his special representative with the rank of Ambassador 
to negotiate the agreement. Attached hereto is a certified photostat of an official 
document showing that the President approved the agreement and authorized 
Mr. Rusk to execute it. The panne itself was signed by John M. Allison, in 
his capacity as Ambassador Extraordinary and Plenipotentiary of the United 
States of America. Clearly, plaintiffs’ contentions in this connection are without 
basis in fact. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that plaintiffs’ motion 
for a preliminary injunction should be denied. 
Wituram P. Rocers, 
Deputy Attorney General. 
Leo A. Rover, 
United States Attorney. 

OLIVER GASCH, 

Principal Assistant United States Attorney. 
Epwarp H. Hickey, 
Attorney, Department of Justice. 
Donatp B. MacGutnzuas, 


Attorney, Department of Justice. 
Of Counsel 


Howarp E. SHapiro, 
Attorney, Department of Justice. 
BreatricE M. RosENHAIN, 


Attorney, Department of Justice. 


CERTIFICATE OF SERVICE 


T hereby certify that on this twenty-sixth day of January, 1956, I have served 
William P. MacCracken, Jr., Esq., attorney for plaintiffs, Room 1152 National 
Press Building, Washington 4, D. C., with certified copies of the statements ob- 
tained by personnel of the Office of The Provost Marshal, a certified copy of a 
memorandum for the President, dated February 27, 1952, copies of the affidavit 
of Colonel Allan B. Todd and Colonel Howard S. Levie, together with Defendants’ 
Memorandum of Points and Authorities in Opposition to Plaintiffs’ Motion for a 
Preliminary Injunction. 

Epwarp H. Hicxry, 
Attorney, Department of Justice. 


In the United States District Court for the District of Columbia 
No. 128—56 


Awan C. May, Private, U. 8S. A., Watrer R. McKenzie, Corporat, U. S. A., 
KENNETH J. REYNOLDs, Private, U. 8. A., Jesse NorpYKE, Private, U.S. A., 
PLAINTIFFS, 


v. 
Hon. Cuartes ©. Wriison, Secretary of Derense or THE Unrrep Srares. 


and Hon. Witsper N. Brucker, SECRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for hearing on the motion of plaintiffs for a pre- 
liminary injunction or a temporary stay order, and the Court having considered 
the pleadings, affidavits, exhibits, memoranda, and the arguments of counsel, and; 
in accordance with its oral opinion rendered on February 2, 1956, denying plain- 
tiffs’ motion for a preliminary injunction, the Court now makes the following 
Findings of Fact and enters the following Conclusions of Law: 
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FINDINGS OF FACT 


1. The plaintiffs are American soldiers stationed in Japan. 

2. The defendant Charles FE. Wilson is Secretary of Defense of the United 
States; the defendant Wilber M. Brucker is Secretary of the Army of the United 
States. 

3. On September 8, 1951 the Security Treaty was signed by the Governments 
of the United States of America and Japan. Ratification was advised by the 
United States Serate on March 20, 1952; the President of the United States 
ratified the Treaty on April 15, 1952; and it entered into force on April 28, 1952. 
Article III of the Security Treaty provides that: ‘“The conditions which shall 
govern the disposition of armed forces of the United States of America in and 
about Japan shall be determined by administrative agreements between the two 
Governments.” 

4. On February 28, 1952 pursuant to Article III of the Security Treaty, the 
Administrative Agreement between the United States of America and Japan was 
signed and entered into force on April 28, 1952. Article XVII of the Administra- 
tive Agreement provided that: “Upon the coming into force with respect to the 
United States of the ‘Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of their Forces,’ signed at London on June 19, 1951, 
the United States will immediately conclude with Japan at the option of Japan, an 
agreement on criminal jurisdiction similar to the corresponding provisions of that 
agreement.” 

5. On September 29, 1953 the Protocol to Amend Article XVII of the Admin- 
istrative Agreement which contains the presently existing jurisdictional arrange- 
ments relating to United States Armed Forces in Japan was signed by the Govern- 
ments of Japan and the United States, and it entered into force on October 29, 
1953. 

6. The negotiation and execution of the Administrative Agreement of Feb- 
ruary 28, 1952 and the Protocol to Amend Article XVII of the Administrative 
Agreement of September 29, 1953 were validly authorized. 

7. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953 gives the United States military authorities exclusive juris- 
diction over acts which are offenses against United States law but not against 
Japanese law. Similarly, Japan has exclusive jurisdiction over acts done by 
members of United States forces which are offenses against its law but not against 
the law of the United States. In all other instances concurrent jurisdiction is 
provided for, with the United States having the primary right to exercise juris- 
diction over offenses wholely against its security, property or personnel, and over 
all offenses arising out of performance of official duty. With respect to all other 
offenses, Japan has primary jurisdiction, and the United States has the right to 
request waiver of such jurisdiction. 

8. Whenever a member of the United States Armed Forces is prosecuted 
under the jurisdiction of Japan, the Protocol to Amend Article XVII of the 
Administrative Agreement of September 29, 1953 guarantees certain basic rights 
to American servicemen, which include the following: the right to a prompt and 
speedy trial; to be informed in advance of trial of the specific charge or charges 
against him; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; to counsel of his own choice; to have 
the services of a competent interpreter; to have a representative of the Govern- 
ment of the United States present at the trial; as well as other rights secured to 
him by the Japanese Constitution and by administrative arrangements made 
pursuant to the Protocol by the respective Governments. 

9. On October 5, 1955 the United States military authorities in Japan were 
notified by the Japanese Ministry of Justice that Japan intended to exercise her 
primary right to jurisdiction over the four plaintiffs. Under the administrative 
procedures which have been adopted to implement Article XVII of the Adminis- 
trative Agreement of September 29, 1953, such notification constituted a denial 
f the implied request for waiver of jurisdiction which exists in every case involving 
an offense over which Japan has primary jurisdiction. Following a thorough and 
complete review of the circumstances of this case, the United States military 
authorities determined that there were no special factors in this case to indicate 
the plaintiffs would be denied a fair trial by the Japanese courts, and no further 
request for waiver was submitted. 
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10. On October 5, 1955 plaintiffs were indicted by the Japanese authorities 
for off-duty offenses against the criminal law of Japan, namely: obstructing 
justice, assault, and assault and battery. 

11, On November 26, 1955 plaintiffs’ trial commenced before a Japanese court, 
the District Court of Maebashi. 

12. Plaintiffs’ trial before the District Court of Maebashi is being conducted in 
full accordance with the procedure set forth in the terms of the Protocol to Amend 
Article XVII of the Administrative Agreement of September 29, 1953, and ali of 
the rights granted by the Protocol, Japanese Constitution, and administrative 
arrangements made pursuant to the Protocol have been accorded plaintiffs in this 
ease. Each of the plaintiffs is represented by privately retained civilian Japanese 
counsel, as well as civilian counsel of his own choice (an American lawyer resident 
in Japan) furnished at Government expense. A court-appointed interpreter is 
available for use of the accused at the trial. Two experienced Army observers, 
accompanied by their own interpreter, were designated to attend the trial and 
report any irregularities in the procedure depriving the accused of a fair trial. 

13. On December 17, 1955, pursuant to piaintiffs’ motion, the District Court of 
Maebashi granted a continuance of the trail until February 10, 1956, to permit 
plaintiffs to test the validity under United States law of the Protocol to Amend 
Article XVII of the Administrative Agreement of September 29, 1953, by institu- 
tion of suit in an American court. 

14. Pending completion of the criminal proceedings against plaintiffs, custody 
of plaintiffs has been retained by the United States military authorities. The 
customary procedure has been that the United States military authorities will 
continue to retain custody until all criminal appeal procedures before the Japanese 
courts are exhausted. 

15. On January 12, 1956, plaintiffs filed this suit against defendants seeking an 
injunction and a declaratory judgment that the Protocol to Amend Article XVII 
of the Administrative Agreement of September 29, 1953, is invalid and void in that 
it denies plaintiffs their constitutional right to a due process trial, that it does not 
conform with the terms of the Security Treaty upon which it is based, and that 
it was not properly authorized and executed. Plaintiffs’ motion for a preliminary 
injunction or a temporary stay order was filed January 13, 1956. 


CONCLUSIONS OF LAW 


1. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953, is valid in all respects. 

2. Under generally accepted rules of international law, in the absence of such 
Agreement plaintiffs would be subject to the criminal jurisdiction of the Japanese 
court. 

3. There has been no violation of plaintiffs’ constitutional rights. 

4. Plaintiffs do not show irreparable injury to justify the issuance of the pre- 
limininary injunction. 

5. The probabilities of plaintiffs’ ultimate success in this action are remote. 

6. Plaintiffs’ motion for a preliminary injunction or a temporary stay order is 


denied. 
, Judge. 
Certificate of Service 


I certify that on this ninth day of February 1956, I served a copy of the fore- 
going Findings of Fact and Conclusions of Law and the Order denying plaintiffs’ 
motion for preliminary injunction or a temporary stay order by leaving a copy 
thereof at the office of William P. MacCracken, Jr., Esq., attorney for plaintiffs, 
Room 1152 National Press Building, Washington 4, D. C. 


Epwarp H. Hickey, 
Attorney, Department of Justice. 


Untrep States DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., March 5, 1956. 
Hon. James P. RicHarps, 
Chairman, Committee on Foreign Affairs, 
House of Representatives, Washington, D. C. 
Dear Mr. CuoarrMan: In response to your letter of January 21 (see p. 636) to the At- 
torney General requesting comment concerning six specified cases having possible rela- 
tion to the Status of Forees Agreement or similar agreements and your further 
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letter of February 21 requesting an analysis of certain points raised by letter of 
Mr. Urban A. Lavery, counsel in one of the cases, I take pleasure in attaching 
copies of a memorandum summarizing the cases referred to. For the further 
information of the committee, there are also enclosed the Government briefs in 
each of these cases. 

Concerning the points raised in Mr. Lavery’s letter regarding the May case, 
more extensive comment is precluded by the fact that the proceedings have not 
yet been finally resolved. 

Earlier response to your request was prevented by the fact that the Govern- 
ment briefs in the Krueger and Covert cases were not completed until recently. 

Sincerely, 
Wiiuiam P. Rocers, 
Deputy Attorney General. 


Memorandum Re House Joint Resolution 309—To revise the Status of Forces 
Agreements, etc. 


The Committee on Foreign Affairs, House of Representatives, has requested, 
with respect to six specified cases, a summary of the facts, the issues, the law, 
the decision and the relevance of each case to the Status of Forces Agreement or 
similar agreements. Summaries of these cases are as follows, bearing in mind 
that several of the cases are still before the courts and, accordingly, do not neces- 
sarily represent the final resolution of the issues involved: 


(a) United States ex rel. Krueger v. Kinsella (D. C. 8. D., W. Va., decided Janu- 
ary 16, 1956) 

This case arose on a petition for a writ of habeas corpus filed by Lt. Gen. 
Walter Krueger, United States Army (retired), on behalf of his daughter, Mrs. 
Dorothy Krueger Smith, who was then serving a life sentence in the Federal 
Reformatory for Women, at Alderson, W. Va., pursuant to a judgment of an 
Army court-martial which found her guilty of murder of her husband, Colonel 
Smith. Mrs. Smith and her two minor children had gone to Japan, on invitation 
of the Army, as dependents of Colonel Smith who was stationed there. There 
was evidence introduced at the trial to show that during the night of October 
4, 1952, in the house provided the Smiths in the Army housing area, Mrs. Smith 
killed her husband. She was arrested by military authorities and kept in their 
custody until the conclusion of the court-martial. 

At the time of the murder the Japanese Peace Treaty had been signed (Sep- 
tember 8, 1951) and the United States had entered into a security treaty with the 
Government of Japan permitting the United States to station components of its 
Armed Forces in Japan. Pursuant to the provisions of article III of the security 
treaty, the two Governments had entered into an administrative agreement to 
govern the disposition of the Armed Forces of the United States in and about 
Japan. Under article XVII of the administrative agreement the United States 
service courts and authorities were given the right to exercise exclusive jurisdic- 
tion over all offenses committed in Japan by members of the United States Armed 
Forces and their dependents pending the signing by the two Governments of an 
agreement on criminal jurisdiction similar to the NATO Status of Forces Agree- 
ments. 

Mrs. Smith was tried by an Army general court-martial which exercised juris- 
diction over her pursuant to article 2 (11) of the Uniform Code of Military 
Justice (50 U. S. C. 552) as a person accompanying the Armed Forces without 
the limits of the United States. Her plea of insanity was rejected and she was 
found guilty of murder in violation of article 118 of the Uniform Code of Mili- 
tary Justice (50 U. 8. C. 712). The board of review (United States v. Smith, 10 
CMR 350) and the Court of Military Appeals (United States v. Smith, 5 USCMA, 
314, 17 CMR 314) both affirmed the conviction. 

By the petition for the writ of habeas corpus, General Krueger, relying on 
Toth v. Quarles (350 U. S. 11), attacked the jurisdiction of the court-martial, 
contending that Congress was without constitutional power to authorize court- 
martial trials of dependents of military personnel for crimes committed without 
the United States. The district court distinguished the Toth case and ruled that 
Congress has the constitutional power to subject military dependents in these 
circumstances to court-martial. It not only ruled that such dependents had no 
constitutional rights to a jury trial for crimes committed abroad, but also that 
such a law was necessary if Congress was to make effective rules for the govern- 
ment and regulation of the land and naval forces. Although the court referred to 
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the security treaty and the administrative agreement between the United States 
and Japan as a possible basis of the court-martial jurisdiction to try Mrs. Smith, 
it did not rely on this ground. 

An appeal has been taken to the Court of Appeals for the Fourth Circuit. 
Because of the factual and legal similarity of this case to United States ex rel. 
Covert v. Reid (D. C. D. C., decided Nov. 22, 1955) in which the United States 
is taking a direct appeal to the Supreme Court, the Government has petitioned 
the Supreme Court for a writ of certiorari before judgment in this case. 


(b) United States ex rel. Covert v. Reid (D. C. D. C., decided November 22, 1955) 


Mrs. Clarice B. Covert and her two minor children went to England under the 
auspices of the United States Air Force as dependents of Sergeant Covert who was 
stationed there. She lived with her family in a house provided by the Air Force 
on the air base. On or about March 10, 1953, she was tried by an Air Force 
general court-martial for the murder of her husband committed in their home on 
the base. She was convicted and sentenced to life imprisonment. The court- 
martial claimed jurisdiction to try her for the crime under article 2 (11) of the 
Uniform Code of Military Justice (50 U. 8S. C. 552) which subjects all persons 
accompanying the Armed Forces without the continental limits of the United 
States to trial by court-martial. Following her conviction, Mrs. Covert was 
amare to and confined in the Federal Reformatory for Women, at Alderson, 

. Va. 

The board of review affirmed her conviction but the Court of Military Appeals, 
finding error in the instructions given to the court-martial in respect to insanity, 
ordered a retrial. The Air Force ordered that Mrs. Covert be retried by a general 
court-martial convened at Bolling Air Force Base, Washington, D. C. She was 
transferred to Washington, and, due to lack of adequate facilities for women 
prisoners at the Bolling base, was confined in the District of Columbia jail. 

On November 17, 1955, shortly after the decision in Toth v. Quarles (350 U. S. 
11), Mrs. Covert filed a petition for habeas corpus attacking the jurisdiction of the 
court-martial alleging that Congress was without power under the Constitution 
to provide for court-martial trials of dependent wives for crimes committed 
without the continental limits of the United States. She further contended that 
by her return to the United States she was merged with the civilian population 
and, under the Toth rule, was entitled to a trial by jury. The district court, 
ruling that the Toth case applied, granted her petition. 

At the time of the murder the United States and England were following the 
Visiting Forces Act of 1942. In 1942, by an exchange of diplomatic notes between 
the Governments of the United States and of the United Kingdom, it was agreed 
that the service courts and authorities of the United States Armed Forces stationed 
in England should, during the continuance of the conflict against common enemies 
and for 6 months thereafter (or such other period as would be mutually agreed 
upon), exercise exclusive jurisdiction in respect of criminal offenses which may be 
committed in England by members of the United States Armed Forces. Following 
this exchange, and pursuant thereto, Parliament enacted the United States of 
America (Visiting Forces) Act of 1942 (5 and 6 Geo. 6, c. 31) and Congress enacted 
the Service Courts of Friendly Foreign Forces Act of 1944 (58 Stat. 643). In 
1954 the amended Visiting Forces Act, conforming to the provisions of the NATO 
Status of Forces Agreement, became effective. 

Following the granting of the petition for habeas corpus, the Government took 
a direct appeal to the Supreme Court under 28 U.S. C. 1252. In its jurisdictional 
statement the Government urges two grounds to support the power of Congress 
to constitutionally enact article 2 (11) of the Uniform Code of Military Justice. 
First, that it is necessary and proper for Congress in the exercise of its power to 
make rules for the government and regulation of the land and naval forces to 
include dependent wives in the category of those who accompany the Armed 
Forces without the continental limits of the United States and to subject them 
to court-martial trial for crimes committed by them while in such status. Second, 
that Congress, possessing the power to enact laws to aid the President in the 
conduct of foreign affairs, constitutionally authorized the court-martial of this 
dependent wife for her crime committed on foreign soil pursuant to the terms of 
the agreement between the two governments. 


(c) United States ex rel. Toth v. Quarles (350 U.S. 11) 


Robert Toth, after service in the United States Air Force, was honorably 
discharged on December 8, 1952. On April 8, 1953, while Toth was in the United 
States, formal charges were signed by the appropriate military authorities charging 
him with the crime of murder and conspiracy to commit murder (articles 118 and 
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81 of the Uniform Code of Military Justice (50 U. S. C. §§ 712, 675)). The 
specifications under the charge alleged that Toth, while an airman, first class, 
did, on an airbase in Korea, on September 27, 1952, kill a Korean national. On 
May 13, 1953, Toth was arrested at his place of employment in Pittsburgh, Pa., 
pursuant to orders originally issued by the Acting Secretary of the Air Force on 
April 30, 1953. On May 15, 1953, he was flown to Korea for trial. The Air 
Force asserted jurisdiction over Toth under authority of article 3 (a) of the 
Uniform Code of Military Justice. 

A petition for a writ of habeas corpus was filed in the District Court for the 
District. of Columbia alleging that the Air Force had no jurisdiction to try Toth 
following his honorable discharge for crimes he may have committed while on 
active duty. The district court granted the writ on the ground that the Air 
Force had no legal power to transport him to Korea without a hearing and did 
not find it necessary to pass on article 3 (a) (114 F. Supp. 468). The court of 
Re reversed and ordered Toth returned to the military authorities (215 F. 
xX ‘ 

On a writ of certiorari to the Supreme Court it was held that article 3 (a) was 
unconstitutional in that it denied a civilian his rights to a trial by jury as guar- 
anteed by the fifth amendment. The Court, in its opinion, indicated that Con- 
gress, if it wished to punish ex-servicemen for crimes committed by them while 
in —* could enact appropriate legislation empowering article III courts to 
try them. 


(d) Madsen v. Kinsella (343 U. S. 341) 


Yvette J. Madsen, a native-born American, lawfully entered the American 
Zone of Occupied Germany in 1947 with her husband, Lieutenant Madsen, of 
the United States Air Force. In 1949 she resided there with him in a house 
requisitioned for military use, furnished and maintained by the military authority. 
She was permitted to use the facilities of the United States Army maintained 
there for its service personnel and those accompanying the Armed Forces. On 
October 20, 1949, following the fatal shooting of her husband at their residence 
at Buchsehleg, Germany, she was arrested by Air Force military police. On the 
following day she was charged before a United States Military Government Court 
with murder in violation of a provision of the German Penal Code. In February 
1950, she was tried by the United States Court of the Allied High Commission for 
Germany and found guilty. She was sentenced to 15 years in the Federal Re- 
formatory for Women, at Alderson, W. Va. In May 1950, the Court of Appeals 
of the United States Court of the Allied High Commission for Germany affirmed 
her conviction. 

Mrs. Madsen filed a petition for a writ of habeas corpus in the District Court 
for the Southern District of West Virginia contending that the court which tried 
and sentenced her had no jurisdiction to do so. The district court discharged the 
writ (93 F. Supp. 319) and the court of appeals affirmed (188 F. 2d 272). 

On certiorari, the Supreme Court held that the occupation courts set up in the 
American Zone of Occupied Germany had jurisdiction to try her and rejected her 
contention that the courts-martial had exclusive jurisdiction over her. 


(e) United States ex rel. Keefe v. Dulles (222 F. 2d 390 C. A. D. C., 1954) cert. 
den. 348 U.S. 952) 


Richard Keefe, a private in the United States Army stationed in France, and 
another American soldier, pleaded guilty on October 30, 1953, in a French civil 
court to a charge that while absent without leave they had beaten a cab driver and 
stolen his cab. He is now serving in a French civil prison the 5-year sentence 
imposed on him by the French court. 

On December 16, 1953, Keefe’s wife filed a petition for a writ of habeas corpus in 
the District Court for the District of Columbia naming as respondents the Secre- 
tary of State, the Secretary of Defense, and the Secretary of the Army, alleging 
that they had conspired to deprive her husband of his liberty, and attacking the 
validity of the NATO Status of Forces Agreement. The district court dismissed 
tae pension on the ground that it was not shown that respondents had custody 
of Keefe. 

_ On appeal, the court of appeals ruled that a writ of habeas corpus would not 
issue if the respondents did not have custody of the subject. It went on, however, 
and treated the petition as one seeking a mandatory order requiring the Secretary 
of State to obtain Keefe’s release through diplomatic negotiations with France. 
The argument was that since the Senate reservation to its ratification of the NATO 
Status of Forces Agreement provided that the diplomatic officer should intercede 
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when the constitutional rights of an American serviceman are violated by a foreign 
court, the Secretary of State should intercede for Keefe since his constitutional 
rights were violated by the French court. 

The court held that the Senate reservation provides only that American ob- 
servers at the foreign trial of an American serviceman shall report any violation of 
the treaty to his commanding officer who shall then ask the Department of State 
to take appropriate action. The officers who observed Keefe’s trial reported no 
irregularities to their commanding officer who, consequently, did not ask the 
Department of State to take any action. Since the Secretary of State had not 
been requested to act, he was under no legal duty todoso. Moreover, as the court 
also held, the Executive is not subject to judicial control or direction in matters 
involving diplomatic negotiations with a foreign country. Accordingly, it affirmed 
the dismissal of the petition and the Supreme Court denied certiorari. 


(f) May et al. v. Wilson et al. (D. C. D. C., Civil No. 128-56) 


Plaintiffs, four American soldiers stationed in Japan, were indicted under 
Japanese law and charged with obstructing justice, assault and battery, and assault. 
The incident, from which the charges arose, involved an assault upon a Japanese 
policeman by a large group of persons composed of some American soldiers, in- 
cluding the plaintiffs, when he attempted to prevent the destruction of two pinball 
machines in an amusement arcade in Maebashi City, Houshu, Japan. At the 
time of the incident, three of the men were off duty and the other was AWOL. 
Following the indictment and when the plaintiffs were in the custody of the 
United States Army, the Japanese Ministry of Justice informed the United States 
military authorities in Japan that Japan intended to exercise her primary right to 
jurisdiction over the plaintiffs pursuant to the protocol to amend article XVII of 
the administrative agreement under article III of the security treaty between the 
United States of America and Japan. The United States military authorities, after 
a thorough review of the circumstances of the case, determined that there were no 
special factors present to warrant a further request for waiver of Japanese juris- 
diction. Trial of plaintiffs was begun in the Japanese court. Custody of plain- 
tiffs has been retained by the United States Army at all times except when they 
appear at their trial, at which times they are in the custody of the Japanese 

ourt. During the trial the court granted plaintiffs’ motion for a continuance to 
permit them to test under United States law in an American court the validity of 
the protocol. 

On January 12, 1956, the plaintiffs filed an action in the District Court for the 
District of Columbia asking for a declaratory judgment that the protocol is invalid 
and void as far as plaintiffs are concerned and for an injunction restraining the 
Secretary of Defense and the Secretary of the Army from carrying out the pro- 
visions of the protocol and directing them to issue appropriate orders that plain- 
tiffs will not be compelled to appear for trial before the criminal courts of Japan. 
Plaintiffs contend that the protocol is invalid in that it denies plaintiffs their con- 
stitutional right to a due process trial; that it does not conform with the terms of 
the security treaty upon which it is based; and that the prior conelusion of the 
NATO Status of Forces Treaty created a binding precedent which makes illegal 
any attempt to regulate similar matters merely by administrative agreement. 
In its oral opinion, the court denied the preliminary injunction on the ground that 
the administrative a ment was a valid exercise of the administrative power of 
the executive, and that all the rights granted by the administrative agreement 
have been accorded to the plaintiffs. It ruled that no constitutional rights of the 
plaintiffs were violated. 

The relevance of the foregoing cases to the NATO Status of Forces Agreement 
or the similar agreement with Japan differs in respect to each case. Since the 
Toth case concerned the amenability of an honorably discharged ex-serviceman 
to the Uniform Code of Military Justice and considered only his constitutional 
rights under purely domestic American law, its relevance, if any, to the Status 
of Forces Agreement is remote. The Madsen case, arising during the occupation 
of Germany, presented a problem under the law of war. Since the law of war 
is antithetical to international diplomacy in times of peace, the Madsen case 
has no relevance to the Status of Forces Agreement. 

The relevance of the Krueger and Covert cases to the Status of Forces Agree- 
ment is uncertain because of their present posture as pending cases. If the 
Supreme Court holds article 2 (11) of the Uniform Code of Military Justice as 
within the power of Congress under article I, section 8, clause 14 of the Consti- 
tution, they will have no peculiar relevance to the NATO agreements. If, how- 
ever, the Court sustains article 2 (11) as within the power of Congress to enact 


legislat 
releval 
hand, : 


presen 
ber of 
presen 

The 
Agreer 
primal 
service 
nothin 
agreen 
the rig 
crimes 
as the 
is dire 
bearin 
limina 
respec 
been ‘ 


May « 


The 
sion t 
under 

Iw 

I tl 
not ts 

In | 
was a 
rights 
in thi 
they 

In 
being 
probe 

In 
to thi 





STATUS OF FORCES AGREEMENTS 659 





legislation to aid the President in his conduct of foreign affairs, they may be 
relevant, in some degree, to the Status of Forces Agreement. On the other 
hand, should the Court hold the present law invalid and the Government without 
present power to prosecute dependents who commit crimes while abroad, a num- 
ber of serious questions, possibly involving international agreements, may be 
presented. 

The Keefe and the May cases have a direct bearing on the Status of Forces 
Agreement and the Japanese protocol. In the Keefe case, France asserted its 
primary jurisdiction under the Status of Forces Agreement to try an American 
serviceman for a local crime committed off -base and not in-line-of-duty. However, 
nothing in the case indicates that a different result would have accrued had the 
agreement not been in force. In the May case, the Japanese officials are asserting 
the right under the Protocol to try four American servicemen for off-duty, off-post 
crimes. Since the protocol with Japan embodies substantially the same provisions 
as the NATO Status of Forces Agreements, and since the validity of the protocol 
is directly in issue, the outcome of this tase, now before the courts, will have a 
bearing on the agreement. However, as previously noted, in denying the pre- 
liminary injunction, the Court concluded that the protocol was valid ‘“‘in all 
respects’ and that in the absence of such an agreement the plaintiffs would have 
been “subject to the criminal jurisdiction of the Japanese court.” 


[Copy] 


May et al. v. Wilson, et al. (U.S. D. C., D. C., Civ. 128-56. Delivered February 
2, 1956. J. Joseph C. McGarraghy) 


The Court. As I indicated at the commencement of the argument, I took occa- 
sion to read the pleadings and the authorities that had been filed so I would 
understand fairly well the issues involved prior to the argument. 

I wish to thank counsel very much for their very helpful arguments on both sides. 

I think that in view of the time element involved in this case it is one I should 
not take under advisement, but I should decide it, and I am prepared to do so. 

In my view of the matter the administrative agreement which was entered into 
was a valid exercise of the administrative power of the Executive and all of the 
rights granted by the administrative agreement have been accorded the plaintiffs 
in this case. As a matter of fact, they are rights which, absent the agreement, 
they would have, in some respects, at any rate. 

In my judgment there are no constitutional rights of the plaintiff which are 
being violated, and also, it seems to me that at a final hearing of the case the 
probabilities of the plaintiffs to have maintained the action are remote. 

In addition to that it is my view there has been no showing of irreparable injury 
to the plaintiffs. 





‘Ynthe Supreme Court of the Wnited States 


OctoBER TERM, 1955 


No. —— 


Nina KINSELLA, WARDEN OF THE FEDERAL 
REFORMATORY FOR WOMEN, ALDERSON, WEST 
VIRGINIA, PETITIONER 

v. 


WALTER KRUEGER 


PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 


The Solicitor General, on behalf of Nina Kin- 
sella, Warden of the Federal Reformatory for 
Women at Alderson, West Virginia, prays that a 
writ of certiorari issue to the United States Court 
of Appeals for the Fourth Circuit to review the 
above case pending in that court on the appeal of 
Walter Krueger, respondent herein. 


OPINION BELOW 


The opinion of the District Court has not yet 
been reported. A copy is annexed hereto as 


Appendix A. 
JURISDICTION 


The order of the District Court denying the 
petition for a writ of habeas corpus was entered 
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on February 2, 1956 (Appendix A, infra, p. 9). 
A notice of appeal to the Court of Appeals for 
the Fourth Circuit was filed on February 6, 1956, 
and the appeal was docketed in that court on Feb- 
ruary 21, 1956. The case has not been heard, 
submitted to, or decided by the Court of Appeals. 
The jurisdiction of this Court is invoked under 
28 U.S. C. 1254 (1). 


QUESTION PRESENTED 


Whether Congress has power under the Con- 
stitution to confer jurisdiction on_a court-martial 
to try a dependent wife of a member of the United 
States Army, residing in quarters provided by the 
Army in Tokyo, Japan, where her husband was 
stationed, for the crime of murdering her hus- 
band in Japan. 


STATUTE INVOLVED 


50 U. S. C. 552, 64 Stat. 109, Article 2 of the 
Uniform Code of Military Justice, provides in 
pertinent part: 


§552 PERSONS SUBJECT TO THIS CHAPTER 
(Article 2) 
The following persons are subject to 
this chapter: 


* * * * * 


(11) Subject to the provisions of any 
treaty or agreement to which the United 
States is or may be a party or to any ac- 
cepted rule of international law, all per- 
sons serving with, employed by, or accom- 





STATUS OF FORCES AGREEMENTS 


panying the armed forces without the con- 
tinental limits of the United States and 
without the following territories: That 
part of Alaska east of longitude one hun- 
dred and seventy-two degrees west, the 
Canal Zone, the main group of the Ha- 
waiian Islands, Puerto Rico, and the Vir- 
gin Islands * * *, 


STATEMENT 


Mrs. Dorothy Krueger Smith was tried by a 
United States Army general court-martial con- 
vened in Tokyo, Japan, for the murder of her hus- 
band, a colonel in the United States Army, on or 
about October 4, 1952, at Tokyo, Japan. She was 
convicted and sentenced to life imprisonment. Her 
conviction was affirmed by the Board of Review 
(United States v. Smith, 10 CMR 350). On re- 


view by the Court of Military Appeals of issues 
with respect to the evidence and instructions 
regarding insanity and to the jurisdiction of the 


general court-martial to try a dependent wife, 
the conviction was affirmed (United States v. 
Smith, 5 USCMA 314, 17 CMR 314). 

In affirming the conviction, the Board of Re- 
view and the Court of Military Appeals held 
that Mrs. Smith was a person accompanying the 
armed forces without the United States and 
within the ambit of Article 2 (11) of the Uniform 
Code of Military Justice, supra, It was estab- 
lished at the trial that Mrs. Smith and her de- 
pendent children had entered Japan upon 
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invitation of the United States Army, with the 
permission of the Japanese Government, solely 
as the dependent wife of a United States Army 
officer stationed there. Her transportation to 
Japan was accomplished by the Army. She and 
her husband were-assigned quarters in ‘‘Wash- 
ington Heights,’’ a United States Army housing 
area in Tokyo. She was authorized to use, and 
did use, the facilities of the commissary, the post 
exchange and the dispensary which were main- 
tained by the Army. The Board of Review also 
noted that at the time of the commission of the 
alleged offense there was in effect an Adminis- 
trative Agreement under Article III of the Se- 
curity Treaty Between the United States of 
America and Japan (Appendix B, infra, p. 
23). Article XVII of the Administrative Agree- 
ment provided (infra, p. 33), with qualifica- 
tions immaterial here, that ‘‘the United States 
service courts and authorities shall have the right 
to exercise within Japan exclusive jurisdiction 
over all offenses which may be committed in 
Japan by members of the United States armed 
forces, the civilian component, and their de- 
pendents * * *.” 





Following her conviction by the general court- 
martial in Japan, Mrs. Smith was confined in 
the Federal Reformatory for Women, Alderson, 
West Virginia. On December 9, 1955, her father, 
Lieutenant General Walter Krueger, U. S. Army, 
Retired, respondent here, filed a petition for a 
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writ of habeas corpus on her behalf in the United 
States District Court for the Southern District of 
West Virginia, directed to the warden of the 
prison where she is confined, praying for her re- 
lease on the ground that the court-martial had 
lacked jurisdiction to try her. On February 2, 
1956, the court entered an order discharging the 
writ and remanding Mrs. Smith to the custody 
of the warden. In its opinion, dated January 
16, 1956, it ruled that the court-martial had 
jurisdiction to try Mrs. Smith under Article 2 
(11) of the Uniform Code of Military Justice, 
and that the statute was within the competence 
of Congress to enact under Article 1, Section 8, 
clause 14, of the Constitution. 


REASONS FOR GRANTING THE WRIT 


The foregoing statement reveals that this case 
presents, on substantially parallel facts, the same 
constitutional issues as those raised by Reid, 
Superintendent of the District of Columbia Jail 
v. Clarice B. Covert, No. 701, now before this 
Court on direct appeal from the District Court 
for the District of Columbia. In that case the 
District Court, on its interpretation of this 
Court’s decision in Toth v. Quarles, 350 U. S. 
11, held that Article 2 (11) is unconstitutional— 
that Congress has no constitutional power to 
authorize the trial by court-martial of a depend- 
ent wife charged with the murder of her soldier 
husband on foreign soil. In the instant case the 
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District Court for the Southern District of West 
Virginia has upheld the constitutionality of 
Article 2 (11) as applied to a dependent wife who 
was tried by court-martial for the murder of her 
husband overseas. Since the decision adverse to 
constitutionality in the Covert case had to be 
brought to this Court by direct appeal under 28 
U. 8. C. 1252, it seems appropriate that the in- 
stant decision, raising the same issues on similar 
facts, be reviewed by this Court at the same 
time.* 

The important question of the constitutionality 
of Article 2 (11) is directly presented by this 
case, without any possible complication which 
may arise in the Covert case from the fact that 
Mrs. Covert’s conviction was set aside on review 
and a retrial by court-martial was ordered in the 
United States rather than in England. While we 
believe this additional factor in Covert to be 
immaterial to the ultimate decision (see our 
Statement as to Jurisdiction, p. 15), it has been 
pressed by the appellee there as a _ separate 
ground for denying court-martial jurisdiction. 

As pointed out in our Statement as to Jurisdic- 
tion in the Covert case, it is important that the 
armed forces know, as quickly as possible, the 


*It is clear, of course, that the party prevailing in the dis- 
trict court may seek certiorari before judgment in the Court 
of Appeals. See United States v. United Mine Workers, 
330 U. S. 258, 269; Youngstown Co. v. Sawyer, 343 U.S. 579. 
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extent of their jurisdiction over dependents who 
have accompanied the forces abroad. There are 
approximately 250,000 such dependents now liv- 
ing abroad in many foreign lands under the 
auspices of the armed forces, and the question of 
jurisdiction over them is one of great public im- 
portance. Cf. Ex parte Quirin, 317 U. S. 1, 19- 
20. Moreover, since the question is already here 
in the Covert case, this seems an appropriate oc- 
casion for the invocation of this Court’s certiorari 
jurisdiction before judgment in the Court of Ap- 
peals. Cf. White v. Mechanics Securities Corp., 
269 U. S. 283, 299; Johnson v. United States Ship- 
ping Board, 280 U. S. 320, 324-325; Graham & 
Foster v. Goodcell, 282 U. 8. 409, 411-412, 415, 
n. 2; United States v. Bankers Trust Co., 294 
U. S. 240, 243; Porter v. Dicken, 328 U. 8. 252; 
Brown v. Board of Education, 344 U. 8. 1, 3. 


CONCLUSION 


It is respectfully submitted that this petition 
_ for a writ of certiorari before judgment should 
be granted. 
Simon E. SoBELorFr, 
Solicitor General, 
Warren Oxtney III, 
Assistant Attorney General, 
BEatrICE ROSENBERG, 
RicHarp J. BLANCHARD, 
Attorneys. 
FEBRUARY 1956. 
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APPENDIX A 


United States District Court 
For the Southern District of West Virginia 


Habeas Corpus No. 1726 


UNITED STATES OF AMERICA ON THE RELATION OF 
WALTER KRUEGER v. Nina KINSELLA, WARDEN 
OF THE FEDERAL REFORMATORY FOR WOMEN, 
ALDERSON, WEST VIRGINIA 


John C. Morrison, Esq., Attorney at Law, 305 
Morrison Building, Charleston 22, West Virginia; 
Frederick Bernays Wiener, Esq., Attorney at 
Law, 1023 Connecticut Avenue, NW., Washing- 
ton 6, D. C.; Adam Richmond, Esq., Attorney at 
Law, 7816 Glenbrook Road, Bethesda, Maryland, 
for Relator. 

Duncan W. Daugherty, United States Attorney ; 
Perey H. Brown, Assistant United States At- 
torney; Lt. Colonel James W. Booth, JAGC, 
Judge Advocate General’s Corps, United States 
Army; Lt. Colonel Cecil L. Forinash, JAGC, 
Judge Advocate General’s Corps, United States 
Army, for Respondent. 

BEN Moore, District Judge. 


OPINION 


On January 10, 1953, Mrs. Dorothy Krueger 
Smith was convicted by a United States Army 
general court-martial, sitting in Tokyo, Japan, 
of the premeditated murder of her husband, 
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Colonel Aubrey D. Smith. The killing occurred 
on the night of October 3 or early morning of 
October 4, 1952, at the quarters occupied by the 
couple within the area of the Washington Heights 
Housing Project. 

Mrs. Smith was sentenced to imprisonment for 
life. She appealed through all available military 
channels, but her conviction and sentence were 
finally affirmed by the Court of Military Appeals 
on December 30, 1954. She is now held as a 
prisoner in the Federal Reformatory for Women, 
a United States Government Penal Institution 
located at Alderson, in the Southern Judicial Dis- 
trict of West Virginia. Her father, Lieutenant 
General Walter Krueger, U. S. Army, retired, 
filed a petition with this Court on December 9, 
1955, praying for a writ of habeas corpus on her 
behalf, and for her release from imprisonment 
on the ground that the court-martial lacked 
jurisdiction to try her. 

I awarded the preliminary writ, and on Decem- 
ber 20, 1955, Mrs. Smith was brought into court 
at Charleston by the respondent, Nina Kinsella, 
Warden of the institution where she is confined. 
The only evidence, aside from the allegations and 
admissions in the petition and return, were the 
certified record of the entire proceedings in the 
military courts and boards, both trial and appel- 
late, and a copy of the petition recently filed in 
the United States District Court for the District 
of Columbia in the case of Clarice B. Covert vs. 
Curtis Reid, Superintendent of the District of 
Columbia jail. Counsel were given unlimited 
time to present their arguments, as well as time 
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to file further briefs in addition to those sub- 
mitted prior to the hearing. 

It is pertinent to observe here that Brigadier 
General Onslow S. Rolfe, Commander of Head- 
quarters and Service Command, Far East Com- 
mand, detailed several officers from other com- 
mands to serve on the court-martial, among whom 
was Major General Joseph P. Sullivan. General 
Sullivan’s service was with the coneurrence of his 
commanding officer, Lieutenant General Mark 
Clark, Commander in Chief, Far East Command. 
All the other officers who were to sit on the court- 
martial were subordinate in rank to General 
Rolfe. 

Mrs. Smith, who was represented at the trial 
and in all stages of her appeal by Brigadier Gen- 
eral Adam Richmond, a retired officer of long 
legal and military experience, made no objection 
to the composition of the court-martial before 
any military court. The challenge is brought 
forth at this hearing for the first time. 

In attacking the jurisdiction of the court- 
martial, petitioner advances two arguments: 

1. That the court was illegally constituted, in 
that one of the officers who composed it was a 
Major General, whereas the convening officer was 
a Brigadier General; 

2. That Mrs. Smith, being a civilian, was not 
subject to the Code of Military Justice, under the 
circumstances which prevailed at the time of the 
alleged offense and at the time of her trial. 

The requirements for eligibility to sit as a mem- 
ber of a general court-martial are set out in 
Article 25 of the Uniform Code of Military 
Justice (50 U. S. C. 589) as follows: 
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Any officer on active duty with the 
armed forces shall be eligible to serve on 
all courts-martial for the trial of any per- 
son who may lawfully be brought before 
such courts for trial. 


There is thus no doubt that Major General 
Sullivan was eligible in the ordinary sense of the 
word, to serve as a member of a general court- 
martial. It is argued by counsel for petitioner 
that ‘‘eligibility’’ necessarily includes inferiority 
in rank to the convening officer; and that, since 
Brigadier General Rolfe, being subordinate in 
rank to Major General Sullivan, had no authority 
to order the latter to do anything, he could not 
therefore make him a member of a general court- 
martial. 

At most, this argument turns on a mere 
technicality. It is not even pretended that Mrs. 
Smith suffered any disadvantage, or that her 
rights were in any way affected by the presence 
of Major General Sullivan as a member of the 
court-martial. Actually, General Sullivan was 
acting under the orders of his superior officer, 
General Mark Clark. The Manual for Courts- 
Martial provides for situations of this kind by the 
following language (see Manual for Courts- 
Martial, subparagraph 4f). 

Appointment of members and law officers 
from other commands of the same armed 
force.—The convening authority may, with 
the concurrence of their proper commander, 
appoint as members of a_ court-mar- 
tial * * * eligible persons of the same 
armed force who are not otherwise under 
his command. Concurrence of the proper 
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commander may be oral and need not be 
evidenced by the record of trial. 

General Rolfe’s convening of the court was an 
administrative, as distinguished from an opera- 
tional command. In civil affairs, it would be re- 
garded merely as an appointment, and it is so 
referred to in the above excerpt from the Manual 
for Courts-Martial. I can find nothing in the 
Code of Military Justice to indicate that in per- 
forming such a function distinctions of rank are 
important. Possibly General Sullivan might 
have had grounds based on seniority of rank 
for declining to sit on the court; possibly Mrs. 
Smith might have objected at the time to his 
sitting; but he having willingly acceded to the 
convening order, and she not having objected at 
any time to his sitting as a member of the court- 
martial, I hold that the objection to General 
Sullivan as a member of the court-martial, if 
there was a _ substantial objection, has been 
waived, and cannot now be raised. The ap- 
plicable rule of decision is found in the case of 
Swaim v. United States, 165 U. S. 553, rather 
than in McClaughry v. Deming, 186 U. S. 49, 
relied on by petitioner. 

Having concluded that the technical or pro- 
cedural objection to the jurisdiction of the court- 
martial is without merit, I am forced to consider 
the constitutional question raised by the 
petitioner. 

Counsel for petitioner very frankly says that 
the present effort to procure Mrs. Smith’s release 
on this writ of habeas corpus stems from the 
recent decision of the United States Supreme 
Court in the case of United States of America, 
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ex rel., Audrey M. Toth, vs. Donald A. Quarles, 
Secretary of the United States Air Force, 76 Sup. 
Ct. 1 (1955), followed by the action of the Dis- 
trict Court of the District of Columbia in freeing 
Mrs. Clarice Covert in circumstances very similar 
to those which surround Mrs. Smith. The Covert 
ease has not yet been reported. 

I think the Toth case is readily distinguishable. 
Toth was a civilian residing in the continental 
United States, who, at the time charges were 
made against him, had no connection with the 
armed forces. The decision in that case turned 
on the right of Toth to claim the protection of 
those Constitutional guaranties which secure to 
persons accused of crime in this country, except 
those who are in the land or naval forces, the 
traditional safeguards which accompany every 
criminal trial in the civil courts. Chief among 
these are the right to have the charge, if a felony, 
presented to a grand jury, the right to trial by 
jury, and to have these rights passed on by courts 
whose judges are a part of our Constitutional 
system of civil courts. Not all of these safe- 
guards are or can be provided in a trial by court- 
martial. 

In the Covert case the status of the petitioner 
was that of a person who, having been charged 
and convicted by a United States Army court- 
martial in a foreign land, was now within the 
borders of the United States, her conviction re- 
versed, and she, no longer a follower of the army, 
merely awaiting trial on the original charge. 
Judge Tamm thought that under those circum- 
stances the principle announced in the Toth case 
obliged him to grant her freedom pursuant to the 
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writ of habeas corpus. I do not think it neces- 
sary, because of the different circumstances in 
the case before me, either to adopt or reject his 
reasoning. 

Mrs. Smith’s situation differed from that of 
Toth in at least two significant respects: 

(1) She was not living in the United States, 
nor present there when she was charged with 
the murder of her husband; 

(2) She was connected with the army as a 
person ‘‘accompanying the armed forces without 
the continental limits of the United States;” both 
when she committed the act and when she was 
arrested and tried for it. 

It may be useful at this point to examine the 
sections of Article 2 of the Code of Military 
Justice, “‘Title 50, U. 8S. C. A., § 552,” which 
specify the conditions under which persons ac- 
companying the armed forces may be tried by 
court-martial. 

The pertinent sections of Article 2 read as 
follows: 


The following persons are subject to this 
(chapter) : 


* & & 


(10) In time of war, all persons serving 
with or accompanying an armed force in 
the field; 

(11) Subject to the provisions of any 
treaty or agreement to which the United 
States is or may be a party, or to any ac- 
cepted rule of international law, all per- 
sons serving with, employed by, or accom- 
panying the armed forces without the 
continental limits of the United States. 
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It is to be observed that Article 2 (10) gives 
unlimited court-martial jurisdiction over follow- 
ers of the army in time of war and in the field. 
While it is not argued by counsel for petitioner 
that Article 2 (10) in any way exceeds the Con- 
stitutional power of Congress, it is proper, I 
think, to point out the distinctions drawn by 
Congress itself between Article 2 (10) and 
Article 2 (11). 

The reason for such a broad grant of court- 
martial jurisdiction in time of war is obvious. 
It is essential that the operations of an army in 
the field be unobstructed by the acts of any per- 
son, whatever his status. Even if the Constitu- 
tion were silent on the subject, military 
commanders in the field of war would neverthe- 
less have the usual and necessary court-martial 
powers by virtue of the law of war itself. Con- 
gress having been granted in the Constitution 
the powers to ‘‘declare war” and to “‘raise and 
support armies,’’ as well as to ‘‘make rules for 
the government and regulation of the land and 
naval forces,” the last mentioned power, insofar 
as it is to operate in time of war, is referable to 
the others, and is co-extensive in scope with the 
law of war under which court-martial jurisdic- 
tion is permitted over certain classes of civilians. 
Madsen v. Kinsella, 343 U. S. 341 (1952). 

Article 2 (11) is not limited to a time of war 
or to the field of action. It purports to extend 
the coverage of the Code of Military Justice 
(and hence the jurisdiction of courts-martial) 
to all persons ‘‘accompanying the armed forces”’ 
abroad. This coverage, however, is conditional. 
If some accepted rule of international law or the 
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terms of some treaty or agreement to which the 
United States is a party are applicable to a par- 
ticular case, then by its own limitations Article 
2 (11) does not come into play. 

Now, it is a well recognized maxim of the law 
of nations that a citizen of one country who com- 
mits a local crime in another country is amen- 
able to the laws of the latter. In the absence of 
a treaty he is entitled to claim no extra-territorial 
rights. If he believes himself to have been un- 
fairly dealt with, his only recourse is through 
diplomatic channels. From this maxim flows the 
principle, recognized by the Supreme Court in 
the case of In re Ross, 140 U. 8S. 453 (1891), 
and never repudiated in any case that I have 
found, that the United States Constitution gives 
no protection to persons accused of committing 
local crimes in foreign countries. 

Counsel for petitioner, in his brief and in argu- 
ment, has cited several cases from which he argues 
that the doctrine that the Constitution does not 
‘follow the flag” is outmoded, and is not now the 
law. United States v. Flores, 289 U. 8. 137 
(1933) ; Blackmer v. United States, 284 U. 8S. 421 
(1932); United States v. Bowman, 260 U. 8S. 94 
(1922); Jones v. United States, 137 U. S. 202 
(1890) ; Best v. United States, 184 F. 2d 131 (1st 
Cir. 1950). On examination of those cases it 
is found that in every instance the crime involved 
was one denounced by some statute of the United 
States, and triable in some one of our District 
Courts. In no instance has it been even contended 
that a person accused of a purely local crime in a 
foreign country may claim any of the procedural 
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rights guaranteed in the Constitution of the 
United States. 

It is plain, therefore, that the rule of Toth v. 
Quarles does not apply here. Still, as I have 
indicated, it is not enough to find that the provi- 
sions of our Bill of Rights and other prohibitory 
sections of our Constitution did not stand be- 
tween Mrs. Smith and her trial by court-martial. 
If the jurisdiction is to be sustained, we must go 
farther, and discover in that instrument an affirm- 
ative grant of Congressional power, either ex- 
pressly or by necessary implication. 

It is in evidence that in the year 1952 the newly 
reorganized Government of Japan entered into a 
treaty with the United States, which was duly 
ratified by the Senate. By an administrative 
agreement implementing that treaty, the Japa- 
nese Government ceded to the United States, 
through its military courts and authorities, all 
jurisdiction to try offenses committed in Japan 
by dependents of members of the armed forces, 
excluding those of Japanese nationality. Had 
this treaty been in effect at the time Article 2 (11) 
of the Code of Military Justice was enacted, it 
might be cited as the source of Congressional 
power to pass this act; but it would scarcely be 
contended, I think, that a piece of legislation, if it 
were void for lack of constitutional authority 
when passed, could be validated by a later treaty, 
even though Congress might subsequently act 
freely in that field. However, the treaty did re- 
move the limitations which in its absence would 
have prevented Article 2 (11) from taking effect, 
in that upon the ratification of the treaty there 
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was no longer any ‘‘accepted rule of international 
law’’ or any treaty to the contrary which inter- 
fered with its operation. 

I am driven to the conclusion that constitu- 
tional authority for subjecting civijians accom- 
panying the armed forces to court-martial dis- 
cipline in time of peace, if such exists, must be 
found in Article 1, Section 8 of the Constitution, 
by one of the clauses of which section the power 
is bestowed on Congress ‘‘to make rules for the 
government and regulation of the land and naval 
forces,’’ as supplemented by the ‘‘necessary and 
proper’’ clause. 

Courts are slow to reject as unconstitutional a 
law which has been duly passed by Congress. 
Congressmen as well as Judges take an oath to 
support the Constitution of the United States. It 
is not probable that in any session of that body 
there should be a dearth of members who are 
themselves expert in the field of Constitutional 
law. It is not to be lightly supposed, therefore, 
that Congress would enact such an important bit 
of legislation as that which we have under consid- 
eration without a careful inquiry into the scope 
of its own Constitutional power. True it is that 
if a law of Congress clearly transgresses some 
positive prohibition expressed in the Constitution 
it is the duty of a court to strike it down; but 
where, as here, the problem is merely to find au- 
thority for an act which is not forbidden by that 
instrument, we must proceed more cautiously. In 
view of the ‘‘necessary and proper” clause, we 
must weigh in the scales in favor of the law’s 
validity every circumstance which may be rea- 
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sonably assumed to have influenced its enactment. 
As was said by Chief Justice Marshall in the cele- 
brated case of McCulloch v. Maryland, 4 Wheat. 
316 (U. S. 1819): 


We admit, as all must admit, that the 
powers of the government are limited, and 
that its limits are not to be transcended. 
But we think the sound construction of the 
constitution must allow to the national leg- 
islature that discretion, with respect to the 
means by which the powers it confers are 
to be carried into execution, which will 
enable that body to perform the high duties 
assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, 
let it be within the scope of the constitu- 
tion, and all means which are appropriate, 
which are plainly adapted to that end, 
which are not prohibited, but consist with 
the letter and spirit of the constitution, are 
constitutional * * * where the law is not 
prohibited, and is really calculated to ef- 
feet any of the objects intrusted to the 
government, to undertake here to inquire 
into the degree of its necessity, would be 
to pass the line which cireumscribes the 
judicial department, and to tread on legis- 
lative ground. 


Since the end of World War II segments of 
the Armed Forces of the United States have been 
stationed in many nations throughout the world. 
In the interest of keeping the morale of the 
troops on a high level, the Government has en- 
couraged the wives of soldiers to accompany 
them and live with them at their various posts, 
and has expended vast sums of money in trans- 
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portation and maintenance charges for that pur- 
pose. It was said in argument and not disputed 
that there are now no fewer than a quarter of a 
million civilians of all descriptions accompanying 
the Armed Forces without the continental limits 
of the United States and the territories mentioned 
in Article 2 (11) of the Code of Military Justice. 
In the existing circumstances, if these civilians 
are to be exempt from discipline by the military 
forces in the only available way, namely, by court- 
martial procedure, a most serious situation is 
presented. They must then either be subject in 
all respects to the local laws of the countries 
where they are stationed, or else they are left 
free from all restraints whatsoever. 

Though I reject the contention of counsel for 
respondent that a civilian in Mrs. Smith’s situa- 
tion is ‘“‘part’’ of the Armed Forces, neverthe- 
less I cannot say with certainty that the power 
of. Congress to, provide for court-martial disci- 
pline of those civilians accompanying the Armed 
Forces abroad is not necessarily and properly 
incident to the express power ‘‘to make rules 
for the government and regulation of the land 
and naval forces.” Neither the Toth case nor 
any other expression by the Supreme Court com- 
pels such a conclusion. Therefore, I must uphold 
Article 2 (11) of the Code of Military Justice 
in its entirety. 

The writ of habeas corpus will be discharged. 
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Entered: February 2, 1956. 


In the United States District Court for the 
Southern District of West Virginia 


Habeas Corpus No. 1726 


UNITED STATES OF AMERICA ON THE RELATION OF 
WALTER KRUEGER, RELATOR 


Vv. 


Nina KINSELLA, WARDEN OF THE FEDERAL 
REFORMATORY FOR WOMEN, ALDERSON, W. VA., 
RESPONDENT 


ORDER 


For the reasons stated in the opinion of this 
Court filed on January 16, 1956, the writ of habeas 
corpus heretofore issued is discharged, and it is 


ordered that Mrs. Dorothy Krueger Smith be re- 
manded to the custody of the respondent, Nina 
Kinsella, Warden of the Federal Reformatory for 
Women, at Alderson, West Virginia. 


(S) Bren Moors, 
United States District Judge. 


Dibtedt: ici dnscioned ls eu 
Approved as to form: 


(S) Frederick Bernays Wiener, 
FREDERICK BERNAYS WIENER, 
Counsel for Realtor. 
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APPENDIX B 
SEcuRITY TREATY 
TEXT OF TREATY 


Japan has signed a Treaty of Peace with the 
Allied Powers. On the coming into force of that 
Treaty, Japan will not have the effective means 
to exercise its inherent right of self-defense be- 
cause it has been disarmed. 

There is danger to Japan in this situation be- 
cause irresponsible militarism has not yet been 
driven from the world. Therefore, Japan desires 
a Security Treaty with the United States of 
America to come into force simultaneously with 
the Treaty of Peace between Japan and the United 
States of America. 

The Treaty of Peace recognizes that Japan as 
a sovereign nation has the right to enter into 
collective security arrangements, and, further, 
the Charter of the United Nations recognizes 
that all nations possess an inherent right of indi- 
vidual and collective self-defense. 

In exercise of these rights, Japan desires, as a 
provisional arrangement for its defense, that the 
United States of America should maintain armed 
forees of its own in and about Japan so as to 
deter armed attack upon Japan. 

The United States of America, in the interest 
of peace and security, is presently willing to 
maintain certain of its armed forces in and about 
Japan, in the expectation, however, that Japan 

23 
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will itself increasingly assume responsibility for 
its own defense against direct and indirect ag- 
gression, always avoiding any armament which 
could be an offensive threat or serve other than 
to promote peace and security in accordance 
with the purposes and principles of the United 
Nations Charter. 

Accordingly, the two countries have agreed as 
follows: 

Article I 


Japan grants, and the United States of Amer- 
ica accepts the right, upon the coming into force 
of the Treaty of Peace and of this Treaty, to 
dispose United States land, air and sea forces 
in and about Japan. Such forces may be utilized 
to contribute to the maintenance of international 
peace and security in the Far East and to the 
security of Japan against armed attack from 
without, including assistance given at the express 


request of the Japanese Government to put down 
large-scale internal riots and disturbances in 
Japan, caused through instigation or intervention 
by an outside Power or Powers. 


Article IT 


During the exercise of the right referred to 
in Article I, Japan will not grant, without the 
prior consent of the United States of America, 
any bases or any rights, powers or authority 
whatsoever, in or relating to bases or the right 
of garrison or of maneuver, or transit of ground, 
air or naval forces to any third power. 
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Article III 


The conditions which shall govern the disposi- 
tion of armed forces of the United States of 
America in and about Japan shall be determined 
by administrative agreements between the two 
Governments. 


Article IV 


This Treaty shall expire whenever in the opin- 
ion of the Governments of the United States of 
America and of Japan there shall have come 
into force such United Nations arrangements or 
such alternative individual or collective security 
dispositions as will satisfactorily provide for the 
maintenance by the United Nations or otherwise 
of international peace and security in the Japan 
area. 


Article V 


This Treaty shall be ratified by the United 
States of America and Japan and will come into 
force when instruments of ratification thereof 
have been exchanged by them at Washington. 

In Witness Whereof, the undersigned Plenipo- 
tentiaries have signed this Treaty. 

Done in duplicate at the City of San Francisco, 
in the English and Japanese languages, this 
eighth day of September, 1951. 


NOTES EXCHANGED BY SECRETARY ACHESON AND 
PRIME MINISTER YOSHIDA 


September 8, 1951. 
EXCELLENCY: Upon the coming into force of the 
Treaty of Peace signed today, Japan will assume 
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obligations expressed in Article 2 of the Charter 
of the United Nations which requires the giving 
to the United Nations of ‘‘every assistance in 
any action it takes in accordance with the present 
Charter.”’ 

As we know, armed aggression has occurred in 
Korea, against which the United Nations and its 
members are’ taking action. There has been. 
established a unified command of the United 
Nations under the United States pursuant to 
Security Council Resolution of July 7, 1950, and 
the General Assembly, by Resolution of February 
1, 1951, has called upon all states and authorities 
to lend every assistance to the United Nations 
action and to refrain from giving any assistance 
to the aggressor. With the approval of SCAP, 
Japan has been and row is rendering important 
assistance to the United Nations action in the 
form of facilities and services made available 
to the members of the United Nations, the Armed 
Forces of which are participating in the United 
Nations action. 

Since the future is unsettled and it may un- 
happily be that the occasion for facilities and 
services in Japan in support of United Nations 
action will continue or recur, I would appreciate 
confirmation, on behalf of your Government, that 
if and when the forces of a member or members 
of the United Nations are engaged in any United 
Nations action in the Far East after the Treaty of 
Peace comes into force, Japan will permit and 
facilitate the support in and about Japan, by 
the member or members, of the forces engaged 
in such United Nations action; the expenses in- 
volved in the use of Japanese facilities and 
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services to be borne as at present or as otherwise 
mutually agreed between Japan and the United 
Nations member concerned. In so far as the 
United States is concerned the use of facilities 
and services, over and above those provided to 
the United States pursuant.to the Administrative 
Agreement which will implement the Security 
Treaty between the United States and Japan, 
would be at United States expense, as at present. 
Accept, Excellency, the assurance of my most 
distinguished consideration. 
His Excellency 


SHIGERU YOSHIDA, 
Prime Minister of Japan. 


[SEPTEMBER 8, 1951] 


EXCELLENCY: I have the honor to acknowledge 
the receipt of Your Excellency’s Note of today’s 


date in which Your Excellency has informed me 
as follows: 

Upon the coming into force of the Treaty of 
Peace signed today, Japan will assume the obliga- 
tions expressed in Article 2 of the Charter of 
the United Nations which requires the giving to 
the United Nations of ‘‘every assistance in any 
action it takes in accordance with the present 
Charter.”’ 

As we know, armed aggression has occurred in 
Korea, against which the United Nations and its 
Members are taking action. There has been es- 
tablished a Unified Command of the United Na- 
tions under the United States pursuant to 
Security Council Resolution of July 7, 1950, and 
the General Assembly, by Resolution of February 
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1, 1951, has called upon all states and authorities 
to lend every assistance to the United Nations 
action and to refrain from giving any assistance 
to the aggressor. With the approval of SCAP, 
Japan has been and now is rendering important 
assistance to the United Nations action in the 
form of facilities and services made available to 
the Members of the United Nations, the armed 
forces of which are participating in the United 
Nations action. 

Since the future is unsettled and it may un- 
happily be that the oceasion for facilities and 
services in Japan in support of the United Na- 
tions action will continue or recur, I would ap- 
preciate confirmation, on behalf of your 
Government, that if and when the forces of a 
Member or Members of the United Nations are 
engaged in any United Nations action in the Far 
East after the Treaty of Peace comes into force, 
Japan will permit and facilitate the support in 
and about Japan, by the Member or Members, of 
the forees engaged in such United Nations 
actions; the expenses involved in the use of Japa- 
nese facilities and services, over and above those 
provided to the Administrative Agreement which 
will implement the Security Treaty between the 
United States and Japan, would be at United 
States expense, as at present. 

With full cognizance of the contents of Your 
Exeellency’s Note, I have the honor, on behalf of 
my Government, to confirm that if and when the 
forces of a Member or Members of the United 
Nations are engaged in any United Nations ac- 
tion in the Far East after the Treaty of Peace 
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comes into foree, Japan will permit and facilitate 
the support in and about Japan, by the Member 
or Members of the forces engaged in such United 
Nations action, the expenses involved in the use of 
Japanese facilities and services to be borne as at 
present or as otherwise mutually agreed between 
Japan and the United Nations Member concerned. 
In so far as the United States is concerned the 
use of facilities and services, over and above those 
provided to the United States pursuant to the Ad- 
ministrative Agreement which will implement the 
Security Treaty between Japan and the United 
States would be at United States expense, as at 
present. 

Accept, Excellency, the assurance of my most 
distinguished consideration. 


The Honorable 
Dean ACHESON, 


Secretary of State. 


ADMINISTRATIVE AGREEMENT 
PREAMBLE 


Whereas the United States of America and 
Japan on September 8, 1951, signed a Security 
Treaty which contains provisions for the dispo- 
sition of United States land, air and sea forces 
in and about Japan; 

And whereas Article IIT of that Treaty states 
that the conditions which shall govern the dis- 
position of the armed forces of the United States 
in and about Japan shall be determined by ad- 
ministrative agreements between the two Gov- 
ernments ; 


65454 O—56—pt. 2——16 
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And whereas the United States of America 
and Japan are desirous of concluding practical 
administrative arrangements which will give ef- 
fect to their respective obligations under the 
Security Treaty and will strengthen the close bonds 
of mutual interest and regard between their two 
peoples ; 

Therefore, the Governments of the United 
States of America and of Japan have entered into 
this Agreement in terms as set forth below: 


Article I 


In this Agreement the expression— 

(a) ‘‘members of the United States Armed 
Forces’’ means the personnel on active duty be- 
longing to the land, sea or air armed service of 
the United States of America when in the terri- 
tory of Japan. 

(b) “‘civilian component’? means the civilian 
persons of United States nationality who are in 
the employ of, serving with, or accompanying 
the United States armed forces in Japan, but 
excludes persons who are ordinarily resident in 
Japan or who are mentioned in paragraph 1 
of Article XIV. For the purpose of this Agree- 
ment only, dual nationals, United States and Jap- 
anese, who are brought to Japan by the United 
States shall be considered as United States 
nationals. 

(ec) ‘*dependents’’ means 


(1) Spouse, and children under 21; 

(2) Parents, and children over 21, if de- 
pendent for over half their support upon 
a member of the United States armed forces 
or civilian component. 
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1. Japan agrees to grant to the United States 
the use of the facilities and areas necessary to 
carry out the purposes stated in Article I of 
the Security Treaty. Agreements as to specific 
facilities and areas, not already reached by the 
two Governments by the effective date of this 
Agreement, shall be coneluded by the two Gov- 
ernments through the Joint Committee provided 
for in Article X XVI of this Agreement. ‘Facil- 
ities and areas’’ include existing furnishings, 
equipment and fixtures necessary to the op- 
eration of such facilities and areas. 

2. At the request of either party, the United 
States and Japan shall review such arrangements 
and may agree that such facilities and areas shall 
be returned to Japan or that additional facilities 
and areas may be provided. 

3. The facilities and areas used by the United 
States armed forces shall be returned to Japan 
whenever they are no longer needed for purposes 
of this Agreement, and the United States agrees 
to keep the needs for facilities and areas under 
continual observation with a view toward such 
return. 

4. (a) When facilities and areas such as target 
ranges and maneuver grounds are temporarily 
not being used by the United States armed 
forces, interim use may be made by Japanese 
authorities and nationals provided that it is 
agreed that such use would not be harmful to the 
purposes for which the facilities and areas are 
normally used by the United States armed forces. 

(b) With respect to such facilities and areas 
as target ranges and maneuver grounds which 
are to be used by United States armed forces for 
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limited periods of time, the Joint Committee 
shall specify in the agreements concerning such 
facilities and areas the extent to which the pro- 
visions of this Agreement shall apply. 


* * * * * 


Article IX 


1. The United States shall have the right to 
bring into Japan for purposes of this Agreement 
persons who are members of the United States 
armed forces, the civilian component, and their 
dependents. 

2. Members of the United States armed forces 
shall be exempt from Japanese passport and visa 
laws and regulations. Members of the United 
States armed forces, the civilian component, and 
their dependents shall be exempt from Japanese 
laws and regulations on the registration and con- 
trol of aliens, but shall not be considered as ac- 
quiring any right to permanent residence or 
domicile in the territories of Japan. 

3. Upon entry into or departure from Japan 
members of the United States armed forces shall 
be in possession of the following documents: 
(a) personal identity card showing name, date of 
birth, rank and number, service, and photograph ; 
and (b) individual or collective travel order cer- 
tifying to the status of the individual or group 
as a member or members of the United States 
armed forees and to the travel ordered. For 
purposes of their identification while in Japan, 
members of the United States armed forces shall 
be in possession of the foregoing personal 
identity card. 
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4, Members of the civilian component, their 
dependents, and the dependents of members of 
the United States armed forces shall be in 
possession of appropriate documentation issued 
by the United States authorities so that their 
status may be verified by Japanese authorities 
upon their entry into or departure from Japan, 
or while in Japan. 

5. If the status of any person brought into 
Japan under paragraph 1 of this Article is 
altered so that he would no longer be entitled to 
such admission, the United States authorities 
shall notify the Japanese authorities and shall, if 
such person be required by the Japanese authori- 
ties to leave Japan, assure that transportation 
from Japan will be provided within a reasonable 
time at no cost to the Japanese Government. 


* * * * * 


Article XVII 


1. Upon the eoming into force with respect to 
the United States of the ‘‘ Agreement between the 
Parties to the North Atlantic Treaty regarding 
the Status of their Forces,” signed at London on 
June 19, 1951, the United States will immediately 
conclude with Japan, at the option of Japan, an 
agreement on criminal jurisdiction similar to the 
corresponding provisions of that Agreement. 

2. Pending the coming into force with respect 
to the United States of the North Atlantic Treaty 
Agreement referred to in paragraph 1, the United 
States service courts and authorities shall have 
the right to exercise within Japan exclusive juris- 
diction over all offenses which may be committed 
in Japan by members of the United States armed 
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forces, the civilian component, and their depend- 
ents, excluding their dependents who have only 
Japanese nationality. Such jurisdiction may in 
any case be waived by the United States. 

3. While the jurisdiction provided in para- 
graph 2 is effective, the following provisions shall 
apply: 

(a) Japanese authorities may arrest members 
of the United States armed forces, the civilian 
component, or their dependents outside facilities 
and areas in use by United States armed forces 
for the commission or attempted commission of 
an offense, but in the event of such an arrest, the 
individual or individuals shall be immediately 
turned over to the United States armed forces. 
Any person fleeing from the jurisdiction of the 
United States armed forces and found in any 
place outside the facilities and areas may on re- 
quest be arrested by the Japanese authorities and 
turned over to the United States authorities. 

(b) The United States authorities shall have 
the exclusive right to arrest within facilities and 
areas in use by United States armed forees. Any 
person subject to the jurisdiction of Japan and 
found in any such facility or area, will, on request, 
be turned over to the Japanese authorities. 

(c) The United States authorities may, under 
due process of law, arrest, in the vicinity of such 
a facility or area, any person in the commission or 
attempted commission of an offense against the 
security of that facility or area. Any such per- 
son not subject to the jurisdiction of the United 
States armed forces shall be immediately turned 
over to Japanese authorities. 
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(d) Subject to the provisions of paragraph 3 
(ce), the activities outside the facilities and areas 
of military police of the United States armed 
forces shall be limited to the extent necessary for 
maintaining order and discipline of and arresting 
members of the United States armed forces, the 
eivilian component, and their dependents. 

(e) The authorities of the United States and 
Japan shall cooperate in making available wit- 
nesses and evidence for criminal investigations 
and other criminal proceedings in their respec- 
tive tribunals and shall assist each other in the 
making of investigations. In the event of a 
criminal contempt, perjury, or an obstruction 
of justice before a tribunal which does not have 
eriminal jurisdiction over the individual commit- 
ting the offense, he shall be tried by a tribunal 
which has jurisdiction over him as if he had 
committed the offense before it. 

(f) The United States armed forces shall have 
the exclusive right of removing from Japan mem- 
bers of the United States armed forees, the ci- 
vilian component, and their dependents. The 
United States will give sympathetic consideration 
to a request by the Government of Japan for the 
removal of any such person for good cause. 

(g) Japanese authorities shall have no right 
of search or seizure, with respect to any persons 
or property, within facilities and areas in use 
by the United States armed forces, or with re- 
spect to property of the United States armed 
forces wherever situated. 

At the request of the Japanese authorities, the 
United States authorities undertake, within the 
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limits of their authority, to make such search and 
seizure and inform the Japanese authorities as to 
the results thereof. In the event of a judgment 
concerning such property, except property owned 
or utilized by the United States Government, the 
United States will turn over such property to 
the Japanese authorities for disposition in accord- 
ance with the judgment. Japanese authorities 
shall have no right of search or seizure outside 
facilities and areas in use by the United States 
armed forees, with respect to the persons or 
property of members of the United States armed 
forces, the civilian component, or their depend- 
ents, except as to such persons as may be arrested 
in accordance with paragraph 3 (a) of this Ar- 
ticle, and except as to cases where such search 
is required for the purpose of arresting offenders 
under the jurisdiction of Japan. 

(h) A death sentence shall not be carried out 
in Japan by the United States armed forces if 
the legislation of Japan does not provide for such 
punishment in a similar case. 

4. The United States undertakes that the 
United States service courts and authorities shall 
be willing and able to try and, on conviction, to 
punish all offenses against the laws of Japan 
which members of the United States armed forces, 
civilian component, and their dependents may be 
alleged on sufficient evidence to have committed 
in Japan, and to investigate and deal appropri- 
ately with any alleged offense committed by mem- 
bers of the United States armed forces, the ci- 
vilian component, and their dependents, which may 
be brought to their notice by Japanese authorities 
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or which they may find to have taken place. The 
United States further undertakes to notify the 
Japanese authorities of the disposition made by 
United States service courts of all cases arising 
under this paragraph. The United States shall 
give sympathetic consideration to a request from 
Japanese authorities for a waiver of its jurisdic- 
tion in cases arising under this paragraph where 
the Japanese Government considers such waiver 
to be of particular importance. Upon such 
waiver, Japan may exercise its own jurisdiction. 

5. In the event the option referred to in para- 
graph 1 is not exercised by Japan, the jurisdiction 
provided for in paragraph 2 and the following 
paragraphs shall continue in effect. In the event 
the said North Atlantic Treaty Agreement has 
not come into effect within one year from the ef- 
fective date of this Agreement, the United States 
will, at the request of the Japanese Government, 


reconsider the subject of jurisdiction over offenses 
committed in Japan by members of the United 
States armed forces, the civilian component, and 
their dependents. 


* * * * * 


Article XX VII 


1. This Agreement shall come into force on the 
date on which the Security Treaty between the 
United States and Japan enters into force. 

2. Each party to this Agreement undertakes to 
seek from its legislature necessary budgetary and 
legislative action with respect to provisions of 
this Agreement which require such action for 
their execution. 
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Article XXVIII 


Either party. may at any time request the re- 
vision of any Article of this Agreement, in which 
ease the two Governments shall enter into 
negotiation through appropriate channels. 


Article XXIX 


This Agreement, and agreed revisions thereof, 
shall remain in force while the Security Treaty 
remains in force unless earlier terminated by 
agreement between the parties. 


EXCHANGE OF NOTES 
UNITED STATES NOTE TO JAPAN 


Tokyo, FeBRuARY 28, 1952. 
EXCELLENCY : 

I have the honor to refer to our discussion on 
the terms of the Administrative Agreement 
signed today, in which Your Excellency stated as 
the opinion of the Japanese Government that, 
as the occupation of Japan by the Allied Powers 
comes to an end on the coming into force of the 
Treaty of Peace with Japan, the use of facilities 
and areas by United States forces on the basis 
of occupation requisition also comes to an end 
on the same date; thereafter, the use of facilities 
and areas by United States forces must be based 
upon agreement between the two Governments, sub- 
ject to the rights which each might have under the 
Treaty of Peace with Japan, the Security Treaty, 
and the Administrative Agreement. I hereby econ- 
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firm that such is also the opinion of the United 
States Government. 

In Article II, paragraph 1, of the Administra- 
tive Agreement, it is stipulated that, ‘‘agreements 
as to specific facilities and areas, not already 
reached by the two Governments by the effective 
date of this Agreement, shall be concluded by the 
two Governments through the Joint Committee 
provided for in Article XXVI of this Agree- 
ment.’’ The United States Government is confi- 
dent that our two Governments are agreed that 
consultation shall be on an urgent basis in order 
to complete such arrangements at the earliest 
possible date. With this in mind, the United 
States Government is prepared to join with the 
Japanese Government in constituting a prelimi- 
nary working group, consisting of a representa- 
tive and the necessary staff from each Govern- 
ment to begin such consultations immediately, 
with the understanding that the arrangements 
made by the Preliminary Working Group shall 
be put into effect as agreed and that the task 
of the Preliminary Working Group would be 
taken over by the Joint Committee upon the 
effective date of the Administrative Agreement. 

However, unavoidable delays may arise in the 
determination and preparation of facilities and 
areas necessary to carry out the purposes stated 
in Article I of the Security Treaty. It would be 
much appreciated, therefore, if Japan would 
grant the continued use of those particular facili- 
ties and areas, with respect to which agreements 
and arrangements have not been completed by 
the expiration of ninety days after the effective 
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date of the Treaty of Peace with Japan, pending 
the completion of such agreements and. arrange- 
ments. 

Accept, Excellency, the assurances of my 
highest consideration. 

Dean Rvsk, 
Special Representative of the President 
of the United States of America. 


JAPANESE NOTE TO THE UNITED STATES 


Tokyo, Fespruary 28, 1952. 


EXXCELLENCY : 

I have the honor to acknowledge the receipt of 
Your Excellency’s Note of today’s date in which 
Your Excellency has informed me as follows: 

‘‘T have the honor to refer to our discussion on 
the terms of the Administrative Agreement signed 
today, in which Your Excellency stated as the 


opinion of the Japanese Government that, as the 
occupation of Japan by the Allied Powers comes 
to an end on the coming into force of the Treaty 
of Peace with Japan, the use of facilities and 
areas by United States forces on the basis of oc- 
cupation requisition also comes to an end on the 
same date; thereafter, the use of facilities and 
areas by United States forces must be based upon 
agreement between the two Governments, subject 
to the rights which each might have under the 
Treaty of Peace with Japan, the Security Treaty, 
and the Administrative Agreement. I hereby 
confirm that such is also the opinion of the United 
States Government. 

“In Article II, paragraph 1, of the Administra- 
tive Agreement it is stipulated that, ‘agreements 
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as to specific facilities and areas, not already 
reached by the two Governments by the effective 
date of this Agreement, shall be concluded by the 
two Governments through the Joint Committee 
provided for in Article X XVI of this Agreement.’ 
The United States Government is confident that 
our two Governments are agreed that consultation 
shall be on an urgent basis in order to complete 
such arrangements at the earliest possible date. 
With this in mind, the United States Government 
is prepared to join with the Japanese Government 
in constituting a Preliminary Working Group, 
consisting of a representative and the necessary 
staff from each Government, to begin such con- 
sultations immediately, with the understanding 
that the arrangements made by the Preliminary 
Working Group shall be put into effect as agreed 
and that the task of the Preliminary Working 
Group would be taken over by the Joint Committee 
upon the effective date of the Administrative Agree- 
ment. 

‘* However, unavoidable delays may arise in the 
determination and preparation of facilities and 
areas necessary to carry out the purposes stated 
in Article I of the Security Treaty. It would 
be much appreciated, therefore, if Japan would 
grant the continued use of those particular facil- 
ities and areas, with respect to which agreements 
and arrangements have not been completed by 
the expiration of ninety days after the effective 
date of the Treaty of Peace with Japan, pending 
the completion of such agreements and arrange- 
ments.”’ 

The Japanese Government fully shares the de- 
sire of the United States Government to initiate 
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consultations on an urgent basis in order to com- 
plete arrangements for the use of facilities and 
areas at the earliest possible date. The Japanese 
Government agrees, therefore, to the immediate 
constitution of the Preliminary Working Group 
referred to in Your Excellency’s Note, with the 
understanding that the arrangements made by 
the Preliminary Working Group shall be put 
into effect as agreed and that the task of the 
Preliminary Working Group would be taken over 
by the Joint Committee upon the effective date 
of the Administrative Agreement. 

With full appreciation of the contents of Your 
Excellency’s Note, I have the honor, on behalf 
of the Japanese Government, to confirm that the 
Japanese Government will grant to the United 
States the continued use of those particular fa- 
cilities and areas, with respect to which agree- 
ments and arrangements have not been completed 
by the expiration of ninety days after the effec- 
tive date of the Treaty of Peace with Japan, 
pending the completion of such agreements and 
arrangements. 

Accept Excellency, the assurances of my highest 
consideration. 

Katsvo OKAzAKI 
(Minister of State). 





Inthe Supreme Court of the Wnited States 
OcToBER TERM, 1955 


No. — 


Curtis Rem, SUPERINTENDENT OF THE DISTRICT 
OF COLUMBIA JAIL, APPELLANT 


v. 
CLARICE B. Covert 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


STATEMENT AS TO JURISDICTION 


OPINION BELOW 


The opinion of the District Court granting the 
writ of habeas corpus has not been reported. A 
copy is annexed hereto as Appendix A. 


JURISDICTION 


On November 22, 1955, the District Court for 
the District of Columbia entered an order grant- 
ing the relator (appellee here) a writ of habeas 
corpus and ordering her discharge from the 
custody of the respondent (appellant here). A 
notice of appeal to this Court was filed in the 

(1) 701 
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District Court on December 22, 1955. The juris- 
diction of this Court to review on direct appeal 
the decision of the District Court, granting the 
writ of habeas corpus on the ground that the Act 
of Congress under which the appellee was being 
held for retrial by court-martial is unconstitu- 


tional, is conferred by 28 U.S. C. 1252. 


STATUTE INVOLVED 


50 U. S. C. 552, 64 Stat. 109, Article 2 of the 
Uniform Code of Military Justice, provides in 
pertinent part: 


§ 552. PERSONS SUBJECT TO THIS CHAPTER 
(ARTICLE 2). 

The following persons are subject to this 
chapter: 

* * + * * 

(11) Subject to the provisions of any 
treaty or agreement to which the United 
States is or may be a party or to any ac- 
cepted rule of international law, all per- 
sons serving with, employed by, or accom- 
panying the armed forces without the con- 
tinental limits of the United States and 
without the following territories: That part 
of Alaska east of longitude one hundred 
and seventy-two degrees west, the Canal 
Zone, the main group of the Hawaiian 
Islands: Puerto Rico, and the oe Is- 
lands * * * 


QUESTION PRESENTED 


Whether Congress has power under the Con- 
stitution to confer jurisdiction on a court-martial 
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to try a dependent wife of a member of the United 


States Air Force, residing in publie quarters on 
the air base in England at which her husband was 
stationed, for the crime “f murder committed by 
her within the confines of the air base in England. 


STATEMENT 


The appellee was tried by court-martial at a 
United States Air Force base in England for the 
murder of her husband, an Air Force sergeant, on 
or about March 10, 1953, at a United States Air 
Force base in England. She was convicted and 
sentenced to imprisonment for life. Her convic- 
tion was affirmed by the Board of Review. On 
review by the Court of Military Appeals of issues 
with respect to the evidence and instructions re- 
garding insanity, the conviction was set aside and 
a rehearing directed, if practicable. 

In affirming the conviction, the Board of Re- 
view found that appellee was a person accom- 
panying the armed forees without the continental 
limits of the United States and within the ambit 
of Article 2 (11) of the Uniform Code of Military 
Justice, supra. Evidence introduced at the trial 
established that appellee and her children had 
been brought to England via military service 
transport at government expense on application 
by her husband pursuant to permission granted 
by the Commanding General, Third Air Force. 
She and her husband had been assigned to public 
quarters on the base. She was authorized to use 
the facilities of the Commissary and Post Ex- 


65454 O—56—pt. 2——-_17 
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change, and was entitled to receive, and did re- 
ceive, medical treatment at the United States Air 
Force facilities at the base. 

The Board of Review also noted that at the 
time of the commission of the alleged offense there 
was in existence the United States of America 
(Visiting Forees) Act, 1942 (5 and 6 Geo. VI, 
Ch. 31) (Appendix C, infra, pp. 17Ta—21a) effectu- 
ating an agreement between the Government of the 
United States of America and His Majesty’s Gov- 
ernment in the United Kingdom, which related 
to jurisdiction over members of the military and 
naval forces of the United States. In accordance 
with the provisions of that Act, the United States 
Base Commander executed an appropriate certifi- 
cate which was delivered to an authorized repre- 
sentative of the British Government, setting forth 
that the accused was on March 10, 1953, a person 
subject to the military laws of the United States, 
and thereafter no action was taken in respect to 
the accused by British authorities. 

Following her conviction by the general court- 
martial in England, appellee was confined in the 
Federal Reformatory for Women, Alderson, West 
Virginia. After the conviction was set aside by 
the Court of Military Appeals, a retrial was or- 
dered by a court-martial convened at the Bolling 
Air Force Base, and appellee was transferred to 
Washington, D. C. There being no suitable cus- 
todial facilities for women at any military instal- 
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lation in the Washington area, she was confined in 
the District of Columbia jail on July 14, 1955. 

On November 17, 1955, appellee filed, in the 
United States District Court for the District of 
Columbia, a petition for a writ of habeas corpus 
challenging the validity of her detention on the 
ground that she was not subject to court-martial 
jurisdiction. An order to show cause issued, and 
on November 22, 1955, the District Court, after 
hearing argument, entered an order granting the 
writ of habeas corpus. It ruled that under the 
principles of Toth v. Quarles, 350 U. S. 11, ‘‘the 
Court must conclude that in this case the peti- 
tioner appears to be entitled to a trial by the civil 
courts. The Court believes that it is required to 
grant the writ of habeas corpus in the present 
proceeding.” 


THE QUESTION IS SUBSTANTIAL 


Article 2 (11) of the Uniform Code of Military 
Justice (supra, p. 2) confers authority upon 
courts-martial of the armed forces of the United 
States to try persons serving with, employed by, 
or accompanying those forces without the con- 
tinental limits of the United States and certain of 
its territories. The general court-martial which 
tried appellee for the murder of her husband, 
committed on a United States Air Force base in 
England, claimed authority to do so by virtue of 
Article 2 (11). In granting appellee’s petition 
for a writ of habeas corpus, the District Court 
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for the District of Columbia ruled that Congress 
had no constitutional power to authorize courts- 
martial to try civilians accompanying the armed 
forces for crimes committed without the con- 
tinental limits of the United States and certain 
of its territories. 

The question presented by this case is of prime 
importance in view of military and political 
developments, both in this country and abroad, 
since the end of World War II. Elements of 
the military and naval establishments of the 
United States, which must be maintained to meet 
the nation’s commitments and to insure our na- 
tional security, are now located in many friendly 
foreign nations. In order to preserve the morale 
of forces stationed outside the United States and 
to encourage recruitment of new personnel, the 
military and naval forces have permitted de- 
pendent wives and children to accompany their 
husbands to foreign duty stations. In addition 
to the more than 20,000 civilians employed by 
and serving with the United States armed forces 
overseas, there are approximately 250,000 civilian 
dependents living in or near military reserva- 
tions outside of the continental limits of the 
United States. Insuring a standard of conduct 
on the part of such great numbers of American 
civilians abroad under the auspices of our mili- 
tary and naval forces which will be conducive to 
continued acceptance of their presence by the 
host government presents a substantial problem 
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/ for the military and naval commanders. The 

3 ruling of the District Court effectively restrains 

the authority of the armed forces abroad to 
control the activities of dependent civilians in 
foreign lands. 

We think that the District Court failed to ap- 
preciate the essential difference between the situa- 
tion presented by this case and that involved in 

i Toth v. Quarles, 350 U. S. 11. Compare Madsen 
v. Kinsella, 343 U. S. 341. In the Toth case, the 
Court had before it a defendant who, at the time 
he was accused and held for trial by court-martial, 
had no connection with the military in any way. 
This Court held that the military could not reach 
out and bring him back within military jurisdic- 
tion simply because the crime had been committed 
when he was subject to such jurisdiction. Here, 
the appellee, both at the time the offense was com- 
mitted and at the time she was originally held for 
trial by court-martial, had a direct and immediate 
relationship to the military, living on an American 
military base in a foreign country to which she 
had been brought by American military authori- 
ties as part of the general military program by 
which soldiers in our armed forces are sent over- 
seas to fulfill our military and international com- 
mitments. She was so intimately a part of the 
army overseas as to be subject to military jurisdic- 
tion in terms of American military law. 
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Moreover, jurisdiction of appellee may be sus- 
tained on a further ground. The question in 
this aspect is not where to draw the line be- 
tween United States military and civilian juris- 
diction. The basic question is the line between 
American and foreign jurisdiction. Had there 
been no act of Congress, and no action by the 
executive in this matter, appellee would have been 
triable, not in an American civil court, but in 
the court of the foreign country where she hap- 
pened to be. Congress has seen fit to provide that 
those civilians who are sent overseas, in a broad 
sense as part of the American military contingent, 
shall, because of their close connection with Amer- 
ican military forces, be subject to trial under 
American law. As we show below, this decision 
by Congress was implemented by action in the 
foreign relations field. In this view, the ques- 
tions are whether Congress has the power to 
provide that American civilians thus sent abroad 
as part of the program of American military com- 
mitments in foreign areas shall be triable under 
American law, and then whether, having that 
power, Congress may implement its decision 
through use of the existing system of courts-mar- 
tial as the instrument for enforcement. The power 
of Congress to enact Article 2 (11) thus rests 
not only upon its authority under Article I, Sec- 
tion 8, clause 14 of the Constitution ‘‘To make 
Rules for the Government and Regulation of the 
land and naval Forces,” but also upon its com- 
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plete power to enact legislation to aid the Presi- 
dent in the field of international relations, both 
of which powers are supplemented by the ‘‘ Neces- 
sary and Proper” clause. 

1, Congress validly provided—under Article I, 
Section 8, clause 14, and the “Necessary and 
Proper’”’ clause—for the trial by court-martial 
of persons like the appellee accompanying and 
living with members of the armed forces over- 
seas. Appellee was living on an American mili- 
tary base in quarters furnished by the military. 
She was overseas because her husband, a mem- 
ber of the military forces, was sent abroad in 
fulfillment of American military commitments and 
because the American military authorities had 
determined that it furthered the morale of the 
armed forces to permit their families to accom- 
pany them. Cf. Madsen v. Kinsella, 343 U. S. 
341, 345, 361. In the eyes of this country, and 
of the foreign nations in which our armed forces 
are stationed, the civilians described in Article 
2 (11), are part of the American military con- 
tingent. Their actions directly affect the disci- 
pline, the status, and the reputation of our armed 
forces overseas. It is therefore fitting and proper 
that they be subject to discipline under American 
military law. 

The concept of subjecting to military jurisdic- 
tion civilians accompanying armies is not new. 
The Articles of War of King James II of Eng- 
land, promulgated in 1688, contemplated the trial 
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and punishment of civilians by courts-martial 
when it provided: * 
Art. XLV 


No Officer or Soldier shall be a Victualler 
in the Army upon pain of being punished 
at discretion. 


Art. XLVI 


No Victualler or seller of Beer, Ale, or 
Wine belonging to the Army, shall Enter- 
tain any Soldier in his House, Booth, 
Tent, or Hutt after the Warning-Piece, 
Tattoe, or Beat of the Drum at night, or 
before the Beating of the Reveilles in the 
morning; Nor shall any Soldier within that 
time be any where but upon his Duty, or 
in his Quarters, upon pain of Punishment 
both to the Soldier and Entertainer at the 
Discretion of a Court-Martial. 
In the British Articles of War of 1765, which 
served as a model for the early American Articles, 
there appeared Article XXIIT of Section XIV, 
which provided: * 
All Suttlers and Retainers to a Camp, 
and all persons whatsoever serving with 
Our Armies in the Field, though not in- 
listed Soldiers, are to be subject to orders, 


according to the Rules and Discipline of 
War. 


1 Winthrop, Jilitary Law and Precedents, 2d ed., Reprint 
1920, p. 926. 
? Winthrop, p. 941. 
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The first Articles of War of the United States, 
enacted by the Continental Congress on June 30, 
1775, provided : * 

XXXII. All suttlers and retailers to a 
camp, and all persons whatsoever, serving 
with the continental army in the field, 
though not inlisted soldiers, are to be sub- 
ject to the articles, rules, and regulations 
of the continental army. 

A similar provision was contained in the 1776 
Articles of War* which remained in effect, with 
irrelevant changes, until almost two decades after 
the adoption of the Constitution. Against this 
background, the constitutional provision for the 
government and regulation of the armed forces 
must be read as necessarily sanctioning the trial 
by court-martial of certain classes of civilians in- 
timately related to the armed forces. Cf. Dynes 
v. Hoover, 20 How. 65, 79. It is equally sig- 
nificant that every successive reenactment of the 
Articles of War by the Congress of the United 
States, including the Uniform Code of Military 
Justice of 1950, has contained an article making 
civilians serving with the army subject to mili- 
tary law. 

The word ‘‘aecompanying’”’ which now appears 
in Article 2 (10) and (11) of the Uniform 
Code of Military Justice was first introduced into 


military law during the general revision of the 


* Winthrop, p. 956. 
* Winthrop, p. 967 (Art. 23). 
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Articles of War in 1916. Major General Enoch 
H. Crowder, then The Judge Advocate General, 
who had urged this revision, after explaining to 
the House Committee on Military Affairs that it 
was intended thereby to include camp followers 
and persons serving with or accompanying the 
Army in the field, said: * 

There is nothing new in the article in 
subjecting these several classes to the pro- 
visions of article 65. It is a jurisdiction 
which has always been exercised. When 
any person joins an army in the field and 
subjects himself by that act to the discipline 
of the camp he acquires the capacity to 
imperil the safety of the command to the 
same degree as a man under the obligation 
of an enlistment contract or of a com- 
mission. 


Following the failure of the revision in the 62d 
and 63d Congresses, General Crowder appeared 
before the Senate Committee on Military Affairs 
in the 64th Congress and testified : ° 


In the present condition of our Articles 
of War ‘‘retainers to the camp”’ (i. e., offi- 
cers’ servants, newspaper correspondents, 
telegraph operators, etc.) and ‘‘persons 
serving with the armies in the field’’ (i. e., 
civilian clerks, teamsters, laborers, inter- 
preters, guides, contract surgeons, officials, 
and employees of the provost marshal gen- 





* Hearings before the House Committee on Military Af- 
fairs, 62d Cong., 2d Sess., on H, R,.23628, p. 61. 
®S. Rep. No. 130, 64th Cong., Ist Sess., pp. 37-38. 
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eral’s department, officers and men em- 
ployed on transports, etc.) are made 
subject to the Articles of War only during 
the period and pendency of war and while 
in the theater of military operations, A 
number of persons who manage to accom- 
pany the Army, not in the capacity of 
retainers or of persons serving therewith, 
are not included. They constitute a class 
whose subjection to the Articles of War is 
quite as necessary as in the case of the 
two classes expressly mentioned. Accord- 
ingly the article has been expanded to 
include also persons accompanying the 
Army. The existing articles are further 
defective in that they do not permit the 
disciplining of these three classes of camp 
followers in time of peace in places to 
which the civil jurisdiction of the United 
States does not extend and where it is 
contrary to international policy to subject 
such persons to the local jurisdiction, or 
where, for other reasons, the law of the 
local jurisdiction is not applicable, thus 
leaving these classes practically without 
liability to punishment for their unlaw- 
ful acts under such circumstances—as, for 
example, where our forces accompanied by 
such camp followers are permitted peaceful 
transit through Canadian, Mexican, or 
other foreign territory, or where such 
forces so accompanied are engaged in the 
nonhostile occupation of foreign territory, 
as was the case during the intervention of 
1906-7 in Cuba. 
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Congress adopted the changes suggested by Gen- 
eral Crowder by enacting Article 2 (d) of the 
Articles of War of 1916. See Madsen v. Kinsella, 
343 U.S. 341, at 361. 

The power of Congress under Article I, Section 
8, to subject to court-martial jurisdiction civilians 
who accompany the military forces of the United 
States overseas has been repeatedly upheld on the 
theory that such civilians bear so direct a rela- 
tionship to military organization and discipline 
as properly to be subject to military punishment. 
See Ex parte Gerlach, 247 Fed. 616 (S. D. N. Y.); 
Perlstein v. United States, 151 F. 2d 167 (C. A. 
3), certiorari granted, 327 U. 8S. 777, certiorari 
dismissed, 328 U. S. 822; United States ez rel. 
Mobley v. Handy, 176 F. 2d 491 (C. A. 5), cer- 
tiorari denied, 338 U. S. 904; Rubenstein v. Wil- 
son, 212 F. 2d 631 (C. A. D. C.); In re Berue, 54 
F. Supp. 252 (S. D. Ohio); Grewe v. France, 75 
F. Supp. 483 (E. D. Wis.). A wife brought 
overseas by the military as part of the general 
military program has, as we have shown (supra, 
pp. 6-7), the same direct relationship to military 
management. In the very recent opinion in 
United States ex rel. Krueger v. Kinsella (re- 
printed as Appendix B, infra, pp. 4a—l6a), which 
involved a dependent wife who was tried by a 
general court-martial in Japan for the murder 
of her officer husband, the District Court for the 
Southern District of West Virginia so held, 
sustaining Article 2 (11) of the Uniform Code of 
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Military Justice. See also Madsen v. Kinsella, 
343 U. S. 341, 345, 361, discussed infra, pp. 18-19. 

The court-martial jurisdiction having constitu- 
tionally attached to appellee in England as a per- 
son accompanying the armed forces of the United 
States outside the continental limits, it was not 
lost by virtue of her return to the United States 
in Air Foree custody under the court-martial 
sentence, or by virtue of the remand of her con- 
vietion by the Court of Military Appeals for 
further proceedings. Walker v. Morris, 3 Am. 
Jurist 281 (Mass.); Jn re Bird, 3 Fed. Cas. 425 
(D. Ore.) ; Barrett v. Hopkins, 7 Fed. 312 (C. C. 
D. Kans.) ; United States ex rel. Mobley v. Handy, 
176 F. 2d 491 (C. A. 5), certiorari denied, 338 
U. S. 904; Perlstein v. United States, 151 F. 2d 
167 (C. A. 3), certiorari granted, 327 U. S. 777, 
certiorari dismissed, 328 U. S. 822; Carter v. 
McClaughry, 183 U. S. 365. The decision of this 
Court in Toth v. Quarles, 350 U. 8S. 11, is entirely 
consistent with the proposition that the mere act 
of returning to the continental United States, 
after court-martial jurisdiction has attached and 
been exercised, does not destroy such jurisdiction. 

2. The authority of Congress to enact Article 
2 (11) of the Uniform Code of Military Justice 
may also be sustained as an exercise of the 
power to make all laws necessary and proper for 
carrying into execution the sovereign power of 
the United States to maintain relations with 
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other sovereignties.’ United States v. Curtiss- 
Wright Corp., 299 U. 8. 304. It is a recognized 
principle of international law that the jurisdic- 
tion of a nation within its own territory is gen- 
erally absolute. Schooner Exchange v, McFad- 
don, 7 Cranch 116, 134. As a corollary to this 
principle, there has developed the rule that the 
character of an act (relating to private parties) 
as lawful or unlawful is normally determined by 
the law of the country where the act is done. 
Slater v. Mexican National R. R. Co., 194 U. S. 
120, 126. Accordingly, the country in which a 
civilian accompanying American forces commits 
the crime of homicide might well insist on trying 
him in its own tribunals according to its own law. 
American Banana Co. v. United Fruit Co., 213 
U. S. 347, 356; Phillips v. Eyre, L. R. 4 Q. B. 
(1869) 225, 239; L. R. 6 Q. B. (1870) 1, 28; see 
Schwartz, International Law and the NATO 
Status of Forces Agreement, (1953) 53 Col. L. 
Rev. 1091, 1104-1111. The foreign nation may, 
however, by international agreement, express or 
implied, or pursuant to accepted rules of inter- 
national law, consent to the exercise of jurisdic- 
tion over American nationals by duly constituted 
United States authorities for acts done within the 
territory of the foreign nation. Dainese v. Hale, 
91 U. 8S. 18; In re Ross, 140 U. S. 453; United 


* Another pertinent source of power is that of Congress 
to implement the President’s powers as Commander-in-Chief 
of our armed forces. 
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States v. Curtiss-Wright Corp., 299 U. 8. 304, 
318. 

Article 2 (11) contemplates just such an ar- 
rangement for trial under American law, rather 
than foreign law, of Americans within the classes 
specified who are charged with offenses overseas. 
The article subjects ‘‘all persons serving with, 
employed by, or accompanying the armed forces 
without the continental limits of the United 
States’’ and certain territories to trial by court- 
martial for acts done in foreign nations. That 
it was the purpose of Congress in enacting this 
provision to conform with established principles 
of the law of nations is evidenced by the intro- 
ductory phrase that such court-martial jurisdic- 
tion will be ‘‘[s]ubject to the provisions of any 
treaty or agreement to which the United States 
is or may be a party or to any accepted rule of 
international law.”’ 

In the instant case, appellee, an American 
citizen who allegedly murdered her husband in 
England, was left by representatives of Her Ma- 
jesty’s government to the jurisdiction of the 
United States Air Force in England. The sur- 
render of the right to exercise jurisdiction over 
appellee by the English and the exercise of such 
jurisdiction by the American authorities were 
properly accomplished pursuant to the agreement 
entered into by both countries and incorporated 
in the United States of America (Visiting 
Forces) Act, 1942 (5 and 6 Geo. VI, Ch. 31), 
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Appendix ©, infra, pp. 2la-27a. Under the terms 
of this international agreement, the courts-mar- 
tial of the United States armed forces stationed 
in England were the instrumentalities by which 
the agreement was to be executed. 

For the exercise of such extraterritorial juris- 
diction over persons otherwise subject to foreign 
law, Congress was not required to provide a sys- 
tem including indictment and trial by jury; nor 
was it required to make the federal district courts 
the forum. This is clear from the decision in 
In re Ross, 140 U. 8S. 453, upholding against con- 
tentions like the present appellee’s a conviction by 
a consular court for a murder by an American 
seaman in a Japanese port. See also, Dorr v. 
United States, 195 U. S. 138; Kx parte Bakelite 
Corp., 279 U. S. 438. Further and more recent 
support derives from Madsen v. Kinsella, 343 
U. S. 341, which closely resembles this ease in its 
essential facts. There, as here, a dependent wife 
was charged with the murder of her husband, a 
member of the armed services with whom she was 
living in Germany. By executive action under 
the law of war, the wife was tried by a tribunal 
in the nature of a military commission enforcing 
German law. And this Court explicitly recog- 
nized that she could have been tried by court- 
martial under the earlier counterpart of what is 
now Article 2 (11). See 343 U. S. at 345, 361. 
While Germany was occupied territory whereas 
England is a friendly receiving power, the im- 
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portant points of similarity go far to show that 
in this ease, as there, the power existed (in Mad- 
sen by conquest, here by agreement) to try by 
American court-martial what would otherwise be 
a case triable by the foreign state. Cf. Neely v. 
Henkel, 180 U. 8. 109, 122. 

It is. clear, in other words, that the provision 
in Article 2 (11) for trial by court-martial of 
persons ‘‘accompanying the armed forces’’ over- 
seas should be read in its context of international 
law, not merely in the purely American terms 
which would be involved in the ease of a wife 
accompanying her husband within the United 
States. Thus viewed, the relevance of cases like 
In re Rass, Neely v. Henkel, and Madsen v. Kin- 
sella becomes plain, demonstrating that in this 
area of foreign trials the employment of non- 
Article IIT tribunals is a valid procedure which 
does not deprive the American defendant of any 
constitutional protections to which he is entitled. 

Accordingly, we do not believe that the right to 
use courts-martial as the means of implementing 
the extraterritorial jurisdiction consented to by 
England needs to be defended only in terms of 
Article I, section 8, clause 14 of the Constitution, 
though we believe that clause would provide a 
sufficient basis. The question in this aspect is 
whether it is reasonable for Congress to apply 
American law to crimes committed overseas by 
Americans like Mrs. Covert, by using its estab- 
lished system of courts-martial rather than by 
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setting up some other forum for trial, such as, 
for example, the former consular courts. Cf. 
Madsen v. Kinsella, 343 U. S. 341. Considering 
the many rights which safeguard a trial by court- 
martial (see Burns v. Wilson, 346 U. S. 137, 142- 
143), it is clear that the use of the court-martial 
system as the method of trying such Americans 
overseas is a reasonable exercise of congressional 
power which accords the accused a full measure 
of due process. 


CONCLUSION 





It is respectfully submitted that the decision 
below is erroneous, that the question presented is 
substantial, and that the Court should take juris- 
diction of this appeal. 

Stmon E. Sope.orr, 
Solicitor General. 
Warren Oxtney III 
Assistant Attorney General. 
BEATRICE ROSENBERG, 
RICHARD J. BLANCHARD, 


Attorneys. 
FEBRUARY 1956. 
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APPENDIX A 


United States District Court for the District 
of Columbia 


Habeas Corpus No. 87-55 


UnitTep STATES OF AMERICA ON THE RELATION OF 
CuaRIicE B. Covert vs. Curtis REm, SUPERIN- 
TENDENT OF THE District or COLUMBIA JAIL 


RULING OF THE COURT 


The Court. In the present case, the petitioner 
while residing with her husband, a member of 
the United States Air Force in England, took 
the life of her husband and, of course, was sub- 
ject to court martial under the provisions of 
Section 551 of Title 50 of the United States 
Code, the Air Force taking the position that this 
petitioner was a person accompanying the armed 
services abroad within the terms of this pro- 
vision of the Code. 

The case raises the very interesting question 
again of whether this petitioner as a civilian is 
entitled to the constitutional guarantees of the 
Fifth and Sixth Amendments or whether she 
was properly tried by court martial. 

The Fifth Amendment, of course, exempts from 
its provision as to due process those cases arising 
in the land or naval forces. The law appeared, 
until a few weeks ago, to have been rather defi- 
nitely settled as to what constituted a case aris- 
ing within the armed or naval forces, but the 
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decision of the Supreme Court of the United 
States in the case of the United States of Amer- 
ica ex rel. Audrey M. Toth, petitioner, vs. Donald 
A. Quarles, Secretary of the Air Force, decided 
on November 7, 1955, has virtually turned inside 
out a great many earlier decisions especially in 
Courts of Appeal and in United States District 
Courts. 

It is true that the Toth case on several occa- 
sions refers specifically to the fact that Toth was 
an ex-soldier. He is described as a civilian ex- 
soldier. But the teaching of the case insofar as 
it relates to the right of the person to his consti- 
tutional guarantees in the face of court martial 
charges is that Toth was a civilian. 

It does seem to this Court that the significant 
phraseology of the Toth case must be predicated 
upon the understanding that the Supreme Court 
is dealing with the rights of a civilian. The 
Supreme Court has decided that a civilian, even 
though he was in the military service at the time 
he committed a crime, is entitled to a trial by 
the civil courts. In short, the Supreme Court 
says—a civilian is entitled to a civilian trial. 

Applying this principle to the present case, 
the Court must conclude that in this case the 
petitioner appears to be entitled to a trial by the 
civil courts. The Court believes that it is re- 
quired to grant the writ of habeas corpus in the 
present proceeding. 

The Court recognizes that there are great diffi- 
culties inherent in the Court’s ruling today, be- 
cause admittedly the military services have major 
and difficult problems in dealing not only with 
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the civilians who are members of the families of 
the armed forces on foreign stations. 

I do believe that the problem created is one 
which is of ready solution by the Congress. There 
appears to be no difficulty in enacting statutes 
which would confer upon the District Courts 
of the United States the jurisdiction to try cases 
arising on these foreign stations in the same 
manner that crimes on the high seas are tried at 
the present time. 

It seems that the Congress could legally declare 
that a civilian could be tried in the first juris- 
diction in which the civilian‘is brought or in the 
jurisdiction where the civilian is found, in the 
same manner that the statutes now provide for 
this type of jurisdiction in cases involving crimes 
on the high seas. 

I don’t think the Court’s observations in this 
regard are essential to its disposition of the 
present case. The Court will grant the writ in 
the present case. 
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APPENDIX B 


United States District Court 
For the Southern District of West Virginia 


Habeas Corpus No. 1726 


Unirep States OF AMERICA ON THE RELATION OF 
WALTER KRUEGER v. NINA KINSELLA, WARDEN 
OF THE FEDERAL REFORMATORY FOR WOMEN, 
ALDERSON, WEST VIRGINIA 


John C. Morrison, Esq., Attorney at Law, 305 
Morrison Building, Charleston 22, West Virginia; 
Frederick Bernays Wiener, Esq., Attorney at 
Law, 1023 Connecticut Avenue, NW., Washing- 
ton 6, D. C.; Adam Richmond, Esq., Attorney at 
Law, 7816 Glenbrook Road, Bethesda, Maryland, 
for Relator. 

Duncan W. Daugherty, United States Attorney ; 
Percy H. Brown, Assistant United States At- 
torney; Lt. Colonel James W. Booth, JAGC, 
Judge Advocate General’s Corps, United States 
Army; Lt. Colonel Cecil L. Forinash, JAGC, 
Judge Advocate General’s Corps, United States 
Army, for Respondent. 

BEN Moore, District Judge. 


OPINION 


On January 10, 1953, Mrs. Dorothy Krueger 
Smith was convicted by a United States Army 
general court-martial, sitting in Tokyo, Japan, 
of the premeditated murder of her husband, 





. 








| 


+ gen lve oa al OD NS ARES NRC ait ice assess 


tid Tames: 


STATUS OF FORCES AGREEMENTS 725 


Colonel Aubrey D. Smith. The killing occurred 
on the night of October 3 or early morning of 
October 4, 1952, at the quarters occupied by the 
couple within the area of the Washington Heights 
Housing Project. 

Mrs. Smith was sentenced to imprisonment for 
life. She appealed through all available military 
channels, but her conviction and sentence were 
finally affirmed by the Court of Military Appeals 
on December 30, 1954. She is now held as a 
prisoner in the Federal Reformatory for Women, 
a United States Government Penal Institution 
located at Alderson, in the Southern Judicial Dis- 
trict of West Virginia. Her father, Lieutenant 
General Walter Krueger, U. S. Army, retired, 
filed a petition with this Court on December 9, 
1955, praying for a writ of habeas corpus on her 
behalf, and for her release from imprisonment 
on the ground that the court-martial lacked 
jurisdiction to try her. 

I awarded the preliminary writ, and on Decem- 
ber 20, 1955, Mrs. Smith was brought into court 
at Charleston by the respondent, Nina Kinsella, 
Warden of the institution where she is confined. 
The only evidence, aside from the allegations and 
admissions in the petition and return, were the 
certified record of the entire proceedings in the 
military courts and boards, both trial and appel- 
late, and a copy of the petition recently filed in 
the United States District Court for the District 
of Columbia in the case of Clarice B. Covert vs. 
Curtis Reid, Superintendent of the District of 
Columbia jail. Counsel were given unlimited 
time to present their arguments, as well as time 
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to file further briefs in addition to those sub- 
mitted prior to the hearing. 

It is pertinent to observe here that Brigadier 
General Onslow 8S. Rolfe, Commander of Head- 
quarters and Service Command, Far East Com- 
mand, detailed several officers from other com- 
mands to serve on the court-martial, among whom 
was Major General Joseph P. Sullivan. General 
Sullivan’s service was with the concurrence of his 
commanding officer, Lieutenant General Mark 
Clark, Commander in Chief, Far East Command. 
All the other officers who were to sit on the court- 
martial were subordinate in rank to General 
Rolfe. 

Mrs. Smith, who was represented at the trial 
and in all stages of her appeal by Brigadier Gen- 
eral Adam Richmond, a retired officer of long 
legal and military experience, made no objection 
to the composition of the court-martial before 
any military court. The challenge is brought 
forth at this hearing for the first time. 

In attacking the jurisdiction of the court- 
martial, petitioner advances two arguments: 

1. That the court was illegally constituted, in 


that one of the officers who composed it was a 


Major General, whereas the convening officer was 
a Brigadier General; 

2. That Mrs. Smith, being a civilian, was not 
subject to the Code of Military Justice, under the 
circumstances which prevailed at the time of the 
alleged offense and at the time of her trial. 

The requirements for eligibility to sit as a mem- 
ber of a general court-martial are set out in 
Article 25 of the Uniform Code of Military 
Justice (50 U. S. C. 589) as follows: 
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Any officer on active duty with the 
armed forces shall be eligible to serve on 
all ecourts-martial for the trial of any per- 
son who may lawfully be brought before 
such courts for trial. 

There is thus no doubt that Major General 
Sullivan was eligible in the ordinary sense of the 
word, to serve as a member of a general court- 
martial. It is argued by counsel for petitioner 
that ‘‘eligibility’’ necessarily includes inferiority 
in rank to the convening officer; and that, since 
Brigadier General Rolfe, being subordinate in 
rank to Major General Sullivan, had no authority 
to order the latter to do anything, he could not 
therefore make him a member of a general court- 
martial. 

At most, this argument turns on a mere 
technicality. It is not even pretended that Mrs. 
Smith suffered any disadvantage, or that her 
rights were in any way affected by the presence 
of Major General Sullivan as a member of the 
court-martial. Actually, General Sullivan was 
acting under the orders of his superior officer, 
General Mark Clark. The Manual for Courts- 
Martial provides for situations of this kind by the 
following language (see Manual for Courts- 
Martial, subparagraph 4f). 

Appointment of members and law officers 
from other commands of the same armed 
force.—The convening authority may, with 
the concurrence of their proper commander, 

appoint as members of a_ court-mar- 
tial * * * eligible persons of the same 
armed force who are not otherwise under 
his command. Concurrence of the proper 
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commander may be oral and need not be 
evidenced by the record of trial. 

General Rolfe’s convening of the court was an 
administrative, as distinguished from an opera- 
tional command. In civil affairs, it would be re- 
garded merely as an appointment, and it is so 
referred to in the above excerpt from the Manual 
for Courts-Martial. I ean find nothing in the 
Code of Military Justice to indicate that in per- 
forming such a function distinctions of rank are 
important. Possibly General Sullivan might 
have had grounds based on seniority of rank 
for declining to sit on the court; possibly Mrs. 
Smith might have objected at the time to his 
sitting; but he having willingly acceded to the 
convening order, and she not having objected at 
any time to his sitting as a member of the court- 
martial, I hold that the objection to General 
Sullivan as a member of the court-martial, if 
there was a _ substantial objection, has been 
waived, and cannot now be raised. The ap- 
plicable rule of decision is found in the case of 
Swaim v. United States, 165 U. S. 553, rather 
than in McClaughry v. Deming, 186 U. 8. 49, 
relied on by petitioner. 

Having concluded that the technical or pro- 
cedural objection to the jurisdiction of the court- 
martial is without merit, I am forced to consider 
the constitutional question raised by the 
petitioner. 

Counsel for petitioner very frankly says that 
the present effort to procure Mrs. Smith’s release 
on this writ of habeas corpus stems from the 
recent decision of the United States Supreme 
Court in the case of United States of America, 
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ex rel., Audrey M. Toth, vs. Donald A. Quarles, 
Secretary of the United States Air Force, 76 Sup. 
Ct. 1 (1955), followed by the action of the Dis- 
trict Court of the District of Columbia in freeing 
Mrs. Clarice Covert in circumstances very similar 
to those which surround Mrs. Smith. The Covert 
case has not yet been reported. 

I think the Toth case is readily distinguishable. 
Toth was a civilian residing in the continental 
United States, who, at the time charges were 
made against him, had no connection with the 
armed forces. The decision in that case turned 
on the right of Toth to claim the protection of 
those Constitutional guaranties which secure to 
persons accused of crime in this country, except 
those who are in the land or naval forces, the 
traditional safeguards which aecompany every 
criminal trial in the civil courts. Chief among 
these are the right to have the charge, if a felony, 
presented to a grand jury, the right to trial by 
jury, and to have these rights passed on by courts 
whose judges are a part of our Constitutional 
system of civil courts. Not all of these safe- 
guards are or can be provided in a trial by court- 
martial. 

In the Covert case the status of the petitioner 
was that of a person who, having been charged 
and convicted by a United States Army court- 
martial in a foreign land, was now within the 
borders of the United States, her conviction re- 
versed, and she, no longer a follower of the army, 
merely awaiting trial on the original charge. 
Judge Tamm thought that under those cireum- 
stences the principle announced in the Toth case 
obliged him to grant her freedom pursuant to the 
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writ of habeas corpus. I do not think it neces- 
sary, because of the different circumstances in 
the case before me, either to adopt or reject his 
reasoning. 

Mrs. Smith’s situation differed from that of 
Toth in at least two significant respects: 

(1) She was not living in the United States, 
nor present there when she was charged with 
the murder of her husband; 

(2) She was connected with the army as a 
person ‘‘accompanying the armed forces without 
the continental limits of the United States ;’ both 
when she committed the act and when she was 
arrested and tried for it. 

It may be useful at this point to examine the 
sections of Article 2 of the Code of Military 
Justice, ‘Title 50, U. S. C. A., §552,’’ which 
specify the conditions under which persons ac- 
companying the armed forces may be tried by 
court-martial. 

The pertinent sections of Article 2 read as 
follows: 


The following persons are subject to this 
(chapter) : 

* & 

(10) In time of war, all persons serving 
with or accompanying an armed force in 
the field; 

(11) Subject to the provisions of any 
treaty or agreement to which the United 
States is or may be a party, or to any ac- 
cepted rule of international law, all per- 
sons serving with, employed by, or accom- 
panying the armed forees without the 
continental limits of the United States. 


* * 


‘ 
| 
. 
| 
) 
| 
| 
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It is to be observed that Article 2 (10) gives 
unlimited court-martial jurisdiction over follow- 
ers of the army in time of war and in the field. 
While it is not argued by counsel for petitioner 
that Article 2 (10) in any way exceeds the Con- 
stitutional power of Congress, it is proper, I 
think, to point out the distinctions drawn by 
Congress itself between Article 2 (10) and 
Article 2 (11). 

The reason for such a broad grant of court- 
martial jurisdiction in time of war is obvious. 
It is essential that the operations of an army in 
the field be unobstructed by the acts of any per- 
son, whatever his status. Even if the Constitu- 
tion were silent on the subject, military 
commanders in the field of war would neverthe- 
less have the usual and necessary court-martial 
powers by virtue of the law of war itself. Con- 
gress having been granted in the Constitution 
the powers to ‘‘declare war” and to ‘‘raise and 
support armies,’’ as well as to ‘‘make rules for 
the government and regulation of the land and 
naval forces,” the last mentioned power, insofar 
as it is to operate in time of war, is referable to 
the others, and is co-extensive in scope with the 
law of war under which court-martial jurisdic- 
tion is permitted over certain classes of civilians. 
Madsen v. Kinsella, 343 U. S. 341 (1952). 

Article 2 (11) is not limited to a time of war 
or to the field of action. It purports to extend 
the coverage of the Code of Military Justice 
(and hence the jurisdiction of courts-martial) 
to all persons ‘‘accompanying the armed forces’’ 
abroad. This coverage, however, is conditional. 
If some accepted rule of international law or the 
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terms of some treaty or agreement to which the 
United States is a party are applicable to a par- 
ticular case, then by its own limitations Article 
2 (11) does not come into play. 

Now, it is a well recognized maxim of the law 
of nations that a citizen of one country who com- 
mits a local crime in another country is amen- 
able to the laws of the latter. In the absence of 
a treaty he is entitled to claim no extra-territorial 
rights. If he believes himself to have been un- 
fairly dealt with, his only recourse is through 
diplomatic channels. From this maxim flows the 
principle, recognized by the Supreme Court in 
the case of In re Ross, 140 U. S. 453 (1891), 
and never repudiated in any case that I have 
found, that the United States Constitution gives 
no protection to persons accused of committing 
local crimes in foreign countries. 

Counsel for petitioner, in his brief and in argu- 
ment, has cited several cases from which he argues 
that the doctrine that the Constitution does not 
‘*follow the flag” is outmoded, and is not now the 
law. United States v. Flores, 289 U. S. 137 
(1933) ; Blackmer v. United States, 284 U. S. 421 
(1932); United States v. Bowman, 260 U. S. 94 
(1922); Jones v. United States, 137 U. S. 202 
(1890) ; Best v. United States, 184 F. 2d 131 (Ast 
Cir. 1950). On examination of those cases it 
is found that in every instance the crime involved 
was one denounced by some statute of the United 
States, and triable in some one of our District 
Courts. In no instance has it been even contended 
that a person accused of a purely local crime in a 
foreign country may claim any of the procedural 








a 
; 
i 
4 
} 
i 
a 
¥ 
} 
; 


i 
3 
; 
{ 
1 
t 
% 
4 
‘ 
4 


a Nae ent gi no tie 2 


a 








STATUS OF FORCES AGREEMENTS 733 


rights guaranteed in the Constitution of the 
United States. 

It is plain, therefore, that the rule of Toth v. 
Quarles does not apply here. Still, as I have 
indicated, it is not enough to find that the provi- 
sions of our Bill of Rights and other prohibitory 
sections of our Constitution did not stand be- 
tween Mrs. Smith and her tria) by court-martial. 
If the jurisdiction is to be sustained, we must go 
farther, and discover in that instrument an affirm- 
ative grant of Congressional power, either ex- 
pressly or by necessary implication. 

It is in evidence that in the year 1952 the newly 
reorganized Government of Japan entered into a 
treaty with the United States, which was duly 
ratified by the Senate. By an administrative 
agreement implementing that treaty, the Japa- 
nese Government ceded to the United States, 
through its military courts and authorities, all 
jurisdiction to try offenses committed in Japan 
by dependents of members of the armed forces, 
excluding those of Japanese nationality. Had 
this treaty been in effect at the time Article 2 (11) 
of the Code of Military Justice was enacted, it 
might be cited as the source of Congressional 
power to pass this act; but it would scarcely be 
contended, I think, that a piece of legislation, if it 
were void for lack of constitutional authority 
when passed, could be validated by a later treaty, 
even though Congress might subsequently act 
freely in that field. However, the treaty did re- 
move the limitations which in its absence would 
have prevented Article 2 (11) from taking effect, 
in that upon the ratification of the treaty there 
was no longer any ‘‘accepted rule of international 
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law’’ or any treaty to the contrary which inter- 
fered with its operation. 

I am driven to the conclusion that constitu- 
tional authority for subjecting civilians accom- 
panying the armed forces to court-martial dis- 
cipline in time of peace, if such exists, must be 
found in Article 1, Section 8 of the Constitution, 
by one of the clauses of which section the power 
is bestowed on Congress ‘‘to make rules for the 
government and regulation of the land and naval 
forces,’’ as supplemented by the ‘‘necessary and 
proper’’ clause. 

Courts are slow to reject as unconstitutional a 
law which has been duly passed by Congress. 
Congressmen as well as Judges take an oath to 
support the Constitution of the United States. It 
is not probable that in any session of that body 
there should be a dearth of members who are 
themselves expert in the field of Constitutional 
law. It is not to be lightly supposed, therefore, 
that Congress would enact such an important bit 
of legislation as that which we have under consid- 
eration without a careful inquiry into the scope 
of its own Constitutional power. True it is that 
if a law of Congress clearly transgresses some 
positive prohibition expressed in the Constitution 
it is the duty of a court to strike it down; but 
where, as here, the problem is merely to find au- 
thority for an act which is not forbidden by that 
instrument, we must proceed more cautiously. In 
view of the ‘‘necessary and proper” clause, we 
must weigh in the scales in favor of the law’s 
validity every circumstance which may be rea- 
sonably assumed to have influenced its enactment, 
As was said by Chief Justice Marshall in the cele- 
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brated case of McCulloch v. Maryland, 4 Wheat. 
316 (U.S. 1819): 


We admit, as all must admit, that the 
powers of the government are limited, and 
that its limits are not to be transcended. 
But we think the sound construction of the 
constitution must allow to the national leg- 
islature that discretion, with respect to the 
means by which the powers it confers are 
to be carried into execution, which will 
enable that body to perform the high duties 
assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, 
let it be within the scope of the constitu- 
tion, and all means which are appropriate, 
which are plainly adapted to that end, 
which are not prohibited, but consist with 
the letter and spirit of the constitution, are 
constitutional * * * where the law is not 


prohibited, and is really calculated to ef- 
fect any of the objects intrusted to the 


government, to undertake here to inquire 
into the degree of its necessity, would be 
to pass the line which ecireumscribes the 
judicial department, and to tread on legis- 
lative ground. 

Since the end of World War II segments of 
the Armed Forces of the United States have been 
stationed in many nations throughout the world. 
In the interest of keeping the morale of the 
troops on a high level, the Government has en- 
couraged the wives of soldiers to accompany 
them and live with them at their various posts, 
and has expended vast sums of money in trans- 
portation and maintenance charges for that pur- 
pose. It was said in argument and not disputed 
that there are now no fewer than a quarter of a 
million civilians of all descriptions accompanying 
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the Armed Forces without the continental limits 
of the United States and the territories mentioned 
in Article 2 (11) of the Code of Military Justice. 
In the existing circumstances, if these civilians 
are to be exempt from discipline by the military 
forces in the only available way, namely, by court- 
martial procedure, a most serious situation is 
presented. They must then either be subject in 
all respects to the local laws of the countries 
where they are stationed, or else they are left 
free from all restraints whatsoever. 

Though I reject the contention of counsel for 
respondent that a civilian in Mrs. Smith’s situa- 
tion is ‘‘part’’ of the Armed Forces, neverthe- 
less I cannot say with certainty that the power 
of Congress to provide for court-martial disci- 
pline of those civilians accompanying the Armed 
Forces abroad is not necessarily and properly 
incident to the express power ‘‘to make rules 
for the government and regulation of the land 
and naval forces.” Neither the Toth case nor 
any other expression by the Supreme Court com- 
pels such a conclusion. Therefore, I must uphold 
Article 2 (11) of the Code of Military Justice 
in its entirety. 

The writ of habeas corpus will be discharged. 








STATUS OF FORCES AGREEMENTS 
APPENDIX C 


Unitep States oF AMERICA 
(VisttiInc Forces) Act, 1942 


(5 & 6 Geo. 6) 
CHAPTER 31 


An Act to give effect to an agreement recorded 
in Notes exchanged between His Majesty’s Gov- 
ernment in the United Kingdom and the Govern- 
ment of the United States of America, relating 
to jurisdiction over members of the military and 
naval forees of the United States of America. 
[6th August 1942.] 

Whereas His Majesty, in exercise of the powers 
conferred on Him by subsection (3) of section 
one of the Allied Forces Act, 1940, and of all 
other powers enabling Him in that behalf, has 
been pleased, by Order in Council, to make pro- 
vision defining the relationship of the authorities 
and courts of the United Kingdom to the mili- 
tary and naval forces of the United States of 
America who are or may hereafter be present 
in the United Kingdom or on board any of His 
Majesty’s ships or aircraft, and facilitating the 
exercise in the United Kingdom or on board any 
such ship or aircraft of the jurisdiction conferred 
on the service courts and authorities of the United 
States of America by the law of that country: 

And whereas the Notes relating to jurisdiction 
over members of the said forces set out in the 
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Schedule to this Act have been exchanged be- 
tween His Majesty’s Government in the United 
Kingdom and the Government of the United 
States of America: 

And whereas it is expedient to give effect to 
the agreement recorded by the said Notes: 

Now, therefore, be it enacted by the King’s most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, 
and by the authority of the same, as follows: 

1.—(1) Subject as hereinafter provided, no 
criminal proceedings shall be prosecuted in the 
United Kingdom before any court of the United 
Kingdom against a member of the military or 
naval forces of the United States of America: 

Provided that upon representations made to 
him on behalf of the Government of the United 
States of America with respect to any particular 
case, a Secretary of State may by order direct 
that the provisions of this subsection shall not 
apply in that case. 

(2) The foregoing subsection shall not affect 
any powers of arrest, search, entry, or custody, 
exercisable under British law with respect to 
offences committed or believed to have been com- 
mitted against that law, but where a person 
against whom proceedings cannot, by virtue of 
that subsection, be prosecuted before a court of 
the United Kingdom is in the custody of any 
authority of the United Kingdom, he shall, in 
accordance with such general or special directions 
as may be given by or under the authority of a 
Secretary of State, the Admiralty, or the Minister 
for Home Affairs in Northern Ireland, for the 
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purpose of giving effect to any arrangements 
made by His Majesty’s Government in the United 
Kingdom with the Government of the United 
States of America, be delivered into the custody of 
such authority of the United States of America as 
may be provided by the directions, being an au- 
thority appearing to the Secretary of State, the 
Admiralty, or the Minister, as the case may be, 
to be appropriate having regard to the provi- 
sions of any Order in Council for the time being 
in force under the Act hereinbefore recited and 
of any orders made thereunder. 

(3) Nothing in this Act shall render any per- 
son subject to any liability whether civil or crim- 
inal in respect of anything done by him to any 
member of the said forces in good faith and with- 
out knowledge that he was a member of those 
forces. 

2.—(1) For the purposes of this Act and of 
the Allied Forces Act, 1940, in its application 
to the military and naval forces of the United 
States of America, all persons who are by the 
law of the United States of America for the time 
being subject to the military or naval law of that 
country shall be deemed-to be members of the 
said forces: 

Provided that no person employed in connec- 
tion with the said forces, not being a citizen or 
national of the United States of America, shall 
be deemed to be a member of those forces unless 
he entered into that employment outside the 
United Kingdom. 

(2) For the purposes of any proceedings in 
any court of the United Kingdom, a certificate 
issued by or on behalf of such authority as may 
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be appointed for the purpose by the Government 
of the United States of America stating that a 
person of the name and description specified in 
the certificate is, or was at a time so specified, 
subject to the military or naval law of the United 
States of America, shall be conclusive evidence 
of that fact. 

(3) For the purposes of any proceedings in any 
court of the United Kingdom in which the ques- 
tion is raised whether a party to the proceedings 
is, or was at any time, a member of the military 
or naval forces of the United States of America, 
any such certificate as aforesaid relating to a 
person bearing the name in which that party is 
charged or appears in the proceedings shall, un- 
less the contrary is proved, be deemed to relate 
to that party. : 

(4) Any document purporting to be a cer- 
tificate issued for the purposes of this section, and 
to be signed by or on behalf of an authority de- 
seribed as appointed by the Government of the 
United States of America for the purposes of 
this section, shall be received in evidence, and 
shall, unless the contrary is proved, be deemed 
to be a certificate issued by or on behalf of an 
authority so appointed. 

3.—(1) His Majesty may by Order in Council 
direct that the foregoing provisions of this Act 
shall, subject to such adaptations and modifica- 
tions as may be specified in the Order, have effect 
in any colony or in any British protectorate or in 
any territory in respect of which a mandate on 
behalf of the League of Nations is being exercised 
by His Majesty’s Government in the United King- 
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dom, in like manner as they have effect in the 
United Kingdom. | 

(2) An Order in Council under this section 
may be revoked or varied by a subsequent Order 
in Council. 

4. This Act may be cited as the United States 
of America (Visiting Forees) Act, 1942. 


UNITED StaTEs oF AMERICA 
(Visitina Forces) Act. 1942 
(5 & 6 Geo. 6) 
SCHEDULE 


NOTES EXCHANGED BETWEEN HIS MAJESTY’S GOVERN- 
MENT IN THE UNITED KINGDOM AND THE GOVERN- 
MENT OF THE UNITED STATES OF AMERICA 


No. W. 10338/13/64 

FOREIGN OFFICE, 8S. W. 1. 

27th July, 1942. 
Your ExckE.ueNcy, Following the discussions 
which have taken place between representatives 
of our two Governments, His Majesty’s Govern- 
ment in the United Kingdom are prepared, sub- 
ject to the necessary Parliamentary authority, to 
give effect to the desire of the Government of the 
United States that the Service courts and author- 
ities of the United States Forces should, during 
the continuance of the conflict against our com- 
mon enemies, exercise exclusive jurisdiction in 
respect of criminal offences which may be com- 
mitted in the United Kingdom by members of 
those Forces, and they are ready to introduce in 
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Parliament the necessary legislation for this 
purpose. 

2. It is appreciated, however, that cases may 
arise where for particular reasons the American 
authorities may prefer that their courts should 
not exercise the above jurisdiction, and His 
Majesty’s Government would accordingly propose 
that in any case in which a written communica- 
tion to that effect is received from the Diplomatic 
Representative of the United States it should be 
open to the appropriate British authority to re- 
store the jurisdiction of the courts of the United 
Kingdom to deal with that case. 

3. In view of the very considerable departure 
which the above arrangements will involve from 
the traditional system and practice of the United 
Kingdom there are certain points upon which His 
Majesty’s Government consider it indispensable 
first to reach an understanding with the United 
States Government. I have accordingly the 
honour to invite Your Excellency to be so good 
as to lay the following enquiries and observations 
before your Government and to inform me of 
their attitude thereupon. 

4. In the first place, the readiness of His 
Majesty’s Government in the United Kingdom to 
agree to the exercise by United States Service 
courts of exclusive jurisdiction in respect of 
offences by members of their Forces is based upon 
the assumption that the United States Service 
authorities and courts concerned will be able and 
willing to try and, on conviction, to punish all 
criminal offences which members of the United 
States Forces may be alleged on sufficient evi- 
dence to have committed in the United Kingdom, 
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and that the United States authorities are agree- 
able in principle to investigate and deal with ap- 
propriately any alleged criminal offences com- 
mitted by members of the United States Forces 
in the United Kingdom which may be brought 
to their notice by the competent British authori- 
ties, or which the American authorities may find 
to have taken place. 

5. Secondly, His Majesty’s Government will be 
glad if Your Excellency will confirm their under- 
standing that the trial of any member of the 
United States Forces for an offence against a 
member of the civilian population would be in 
open Court (except where security considerations 
forbade this) and would be arranged to take place 
promptly in the United Kingdom and within a 
reasonable distance from the spot where the 
offence was alleged to have been committed, so 
that witnesses should not be required to travel 
great distances to attend the hearing. 

6. Thirdly, His Majesty’s Government propose 
that no member of the United States Forces 
should be tried in the United Kingdom by a 
Service Court of the United States of America, 
for an offence committed by him before 
7th December, 1941. 

7. Fourthly, while His Majesty’s Government 
in the United Kingdom would not wish to make 
the arrangements in regard to jurisdiction over 
members of the United States Forces in this coun- 
try dependent upon a formal grant of reciprocity 
in respect of United Kingdom Forces in the terri- 
tory of the United States of America, I feel that 
Your Excellency will appreciate that the con- 
siderations which have convinced His Majesty’s 
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Government in the United Kingdom that the in- 
terests of our common cause would be best served 
by the arrangements which they are prepared to 
make as regards jurisdiction over American 
forces in the United Kingdom would be equally 
applicable in the case of British forces which in 
the course of the war against our common 
enemies may be stationed in territory under 
American jurisdiction. It would accordingly be 
very agreeable to His Majesty’s Government in 
the United Kingdom if Your Excellency were 
authorised to inform me that in that case the 
Government of the United States of America will 
be ready to take all steps in their power to ensure 
to the British forces concerned a position corre- 
sponding to that of American forces in the United 
Kingdom under the arrangements which His 
Majesty’s Government are willing to make. The 
considerations indicated in paragraph 2 above 
would naturally apply and His Majesty’s Govern- 
ment would be prepared to authorise the Diplo- 
matic Representative of His Majesty in the 
United States to notify the competent American 
authorities in cases where the appropriate British 
authorities preferred not to exercise jurisdiction. 

8. Fifthly, the proposal to ensure to the United 
States Service courts and authorities by legisla- 
tion the exclusive exercise of jurisdiction in re- 
spect of criminal offences by members of the 
United States Forces in the United Kingdom is 
based upon the further assumption that satis- 
factory machinery will be devised between the 
eompetent American and British authorities for 
such mutual assistance as may be required in 
making investigations and collecting evidence in 
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respect of offences which members of the United 
States Forces are alleged to have committed, or in 
which they are alleged to be concerned. His 
Majesty’s Government have no doubt that the 
United States Government will agree that it 
would as a general rule be desirable that such 
preliminary action should be taken by the British 
authorities, on behalf of the American authorities, 
where the witnesses or other persons from whom 
it is desired to take statements are not members 
of the United States Forces. Conversely, His 
Majesty’s Government trust that they may count 
upon the assistance of the American authorities 
in connexion with the prosecution before British 
courts of persons who are not members of the 
United States Forces where the evidence of any 
member of these Forces is required or where the 
assistance of the American authorities in the in- 
vestigation of the case (including the taking of 
statements from the American forces) may be 
needed. 

9. His Majesty’s Government in the United 
Kingdom are prepared to extend the proposed 
legislation where necessary to British Colonies 
and Dependencies under their authority, other 
than those British territories in which are sit- 
uated the United States Military and Naval Bases 
leased in pursuance of the Agreement of 27th 
March, 1941, where the question of jurisdiction is 
already regulated by that Agreement. I accord- 
ingly propose that the foregoing paragraphs of 
this note, and your eventual reply, should be 
regarded as extending also to the arrangements 
to be made in the British Colonies and Depend- 
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encies to which the proposed legislation may be 
applied. 

10. Finally, His Majesty’s Government propose 
that the foregoing arrangements should operate 
during the conduct of the conflict against our 
common enemies and until six months (or such 
other period as may be mutually agreed upon) 
after the final termination of such conflict and 
the restoration of a state of peace. 

ll. If the foregoing arrangements are accept- 
able to the United States Government, I have the 
honour to propose that the present note and Your 
Excellency’s reply be regarded as constituting an 
agreement between the two Governments to which 
effect shall be given as from the date on which 
the legislation to which I have already referrd 
takes effect. 

T have the honour to be, 

With the highest consideration, 
Your Excellency’s obedient servant, 
ANTHONY EDEN. 
His Excellency 
The Honourable 
JouN G. WINANT. 


EMBASSY OF THE 
Unirep STATES OF AMERICA. 
London, 27th July, 1942. 


No. 1919 

Sir, I have the honor to refer to your note of 
July 27, 1942, in which you inform me that His 
Majesty’s Government in the United Kingdom 
is prepared, subject to the necessary Parliamen- 
tary authority, to give effect to the desire of the 
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Government of the United States that American 
authorities have exclusive jurisdiction in respect 
to criminal offences which may be committed in 
the United Kingdom by members of the Ameri- 
can Forces. I now have the honor to inform you 
that my Government agrees to the several under- 
standings which were raised in your note. 

In order to avoid all doubt, I wish to point 
out that the Military and Naval authorities will 
assume the responsibility to try and on conviction 
to punish all offences which members of the 
American Forces may be alleged on sufficient 
evidence to have committed in the United 
Kingdom. 

It is my understanding that the present ex- 
change of notes is regarded as constituting an 
agreement between the two Governments to 
which effect shall be given as from the date on 
which the necessary Parliamentary authority 
takes effect. 

Accept, Sir, the renewed assurance of my high- 
est consideration. 

JOHN G. WINANT. 
The Right Honourable 
ANTHONY EDEN, M. C., M. P. 
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Inthe Supreme Court of the United States 


OctToBER TERM, 1954 


No. 150 
UniTeD States oF AMERICA, Ex REL. AupREy M. 
ToTH, PETITIONER 
v. 


Harowb E. TALBOTT, SECRETARY OF THE UNITED 
States AiR FoRcE 


ON WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 


The opinion of the Court of Appeals (R. 37-50) 
is reported at 215 F. 2d 22. The opinions of the 
District Court (R. 21-23 and 30-33) are reported 
at 113 F. Supp. 330 and 114 F. Supp. 468. 


JURISDICTION 


The judgment of the Court of Appeals was en- 
tered on March 25, 1954 (R. 51). The petition for 
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a writ of certiorari was filed on June 18, 1954, and 
was granted on October 14, 1954 (R.94). The juris- 
diction of this Court rests on 28 U.S.C. 1254(1). 


QUESTIONS PRESENTED 


1. Whether Congress has empowered the military 
authorities to apprehend and try by court-martial 
a person discharged from the armed forces who is 
subject to trial under Article 3(a) of the Uniform 
Code of Military Justice for an offense committed 
while in the armed forces which is punishable by 
confinement of five years (or more) and is not tri- 
able by a civil court of the United States. 

2. Whether Article 3(a) of the Uniform Code, 
providing for trial by court-martial of such offend- 
ers, is constitutional. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved, set forth 
in the Appendix, infra, pp. 59-67, are as follows: 
Uniform Code of Military Justice, 64 Stat. 107- 
145 (50 U.S.C. 551-736), Articles 3, 5, 7, 9, 32, and 
34; and Manual for Courts-Martial, United States, 
1951 (16 F.R. 1303-1469), paragraphs 11, 19; and 
Federal Rules of Criminal Procedure, Rule 40. 


STATEMENT 


Robert W. Toth was honorably discharged from 
the United States Air Force on December 8, 1952, 
after service in Korea (R. 1-2, 8). 

On April 8, 1953, an officer of the United States 
Air Force, Far East Air Logistic Force, an over- 
seas command, signed court-martial charges under 
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oath charging Toth with the premeditated murder 
in Korea of a Korean national on or about Septem- 
ber 27, 1952, and with conspiracy to commit murder 
in Korea on or about September 27, 1952, all in vio- 
lation of the Uniform Code of Military Justice 
(R. 8, 15-18). 

On April 30, 1953, the Acting Secretary of the 
Air Force, upon consideration of the report of in- 
vestigation theretofore conducted and the sworn 
court-martial charges, consented to the apprehen- 
sion, return to Korea, and trial by court-martial 
of Toth, and directed the Air Provost Marshal, Air 
Force, to effect the apprehension of Toth and cause 
him to be delivered forthwith to the Commanding 
General, Fifth Air Force, an overseas command of 
the Air Force (R. 19-20)... On May 13, 1953, at 
Pittsburgh, Pennsylvania, Toth was apprehended 
by military personnel of the Air Force and subse- 
quently transferred to Korea (R. 63, 66, 69, 74). 

On May 27, 1953, Toth’s sister, the petitioner 
here, filed in the District Court for the District of 
Columbia a petition for a writ of habeas corpus, 
directed to the Secretary of the Air Force, seeking 
Toth’s release from the custody of the Air Force 
on the ground that his apprehension and removal 
to Korea were in violation of the Constitution and 


1 Paragraph 11b of the Manual for Courts-Martial, 1951, 16 
F.R. 1308, provides that jurisdiction under Article 3(a) of 
the Code, for offenses committed while in service triable by 
court-martial after discharge, “should not be exercised without 
the consent of the Secretary of the Department concerned.” 
Appendix, infra, pp. 62-63. 
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the Rules of Criminal Procedure (R. 1-6). The Dis- 
trict Court issued an order to show cause (R. 7). 
Respondent filed a return (R. 7-20) and several 
affidavits as to the circumstances leading to the 
charges and the manner of Toth’s apprehension 
(R. 54-74, 78-83). 

The affidavits show that, on March 11, 1953, prior 
to the preferment of charges, Toth voluntarily ac- 
companied an agent of the Office of Special Inves- 
tigations of the United States Air Force to the 
agent’s Pittsburgh Detachment Office (R. 54-55, 
57). The agent read and explained to Toth his 
right under Article 31(b) of the Uniform Code of 
Military Justice (50 U.S.C. 602) not to make any 
statement concerning the offenses being investi- 
gated, and advised him that any statement made by 
him could be used as evidence against him in a trial 
by court-martial. Toth was also informed of the 
nature of the matter being investigated. Toth stated 
that he had knowledge of the matter under investi- 
gation but refused to answer any other questions 
on grounds of self-incrimination. He further stated 
that the incident had occurred while he vas in the 
military service and that, since he was a civilian, 
he did not wish to revive it. 

At the time of arrest the officer in charge of the 
apprehending party read to Toth the charges, the 
specifications, and the Acting Secretary’s letter 
consenting to his apprehension, and advised him 
again of his rights under Article 31(b) of the Uni- 
form Code (R. 80). Toth was then taken to the Air 


‘Provost Marshal’s Office at the Greater Pittsburgh 
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Airport, where again the charges, specifications, 
and the Acting Secretary’s letter were read to 
him, and he was again advised of his rights 
under Article 31(b) (R. 81). Toth was in- 
formed that he could telephone his parents 
and call a civilian lawyer if he so desired before 
leaving Pittsburgh. (R. 64, 70.) He stated that 
he did not desire to contact a lawyer but would wait 
and have defense counsel appointed for him in 
Korea (R. 70). Ina telephone conversation with 
his stepfather he stated that he did not want the 
press to have any knowledge of what happened 
(R. 81, 82). On the same day, May 13, 1953, Toth 
was flown from Pittsburgh to Andrews Air Force 
Base, Maryland (R. 64, 81). There he was informed 
that he could contact the staff judge advocate or 
the chaplain, or both, if he so desired (R. 82). He 
was given permission to write letters (R. 65, 67, 70, 
71, 73, 82). On May 15, 1953, he was flown to Travis 
Air Force Base, California, and from there to 
Korea, where he arrived on May 18, 1953 (R. 72- 
74). 

A civilian attorney of Pittsburgh was retained by 
Toth’s family to represent him. The Air Force 
facilitated the departure of this civilian attorney 
for Tokyo and made possible his transportation 
from Tokyo to Korea. Two qualified military coun- 
sel were assigned to represent Toth during the pre- 
trial investigation under Article 32 of the Uniform 
Code. His civilian attorney was advised that, in 
the event Toth desired military counsel other than 
those theretofore appointed, Toth could make re- 
quest therefor as provided in the 1951 Manual for 
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Courts-Martial. Toth’s civilian attorney was also 
advised that, in the event he represented Toth in 
the trial, the appointed defense counsel and assist- 
ant defense counsel would be available to act as 
associate counsel if Toth so desired. (R. 38, 93.) 

After hearing argument, the District Court or- 
dered that the writ issue (R. 21-23). An appeal 
from that order was dismissed on the ground that 
the order was not final (R. 27-28). After Toth was 
produced in court, the District Court ordered his 
discharge from military custody, on the ground 
that no provision was made in the Uniform Code 
for the removal of a civilian for trial by court-mar- 
tial to a point distant from the place of apprehen- 
sion (R. 30-33). 

On appeal, the judgment of the District Court 
was reversed (R. 50,51). The Court of Appeals held 
that both the language and legislative history of 
Article 3(a) of the Uniform Code reveal the Con- 
gressional purpose to make persons discharged 
from military service amenable to trial by court- 
martial for serious crimes committed while in serv- 
ice which could not be tried by a court of the United 
States ; that there is ‘‘no constitutional infirmity in 
amenability to trial at the place of the offense and 
under the law applicable to the offense at the time 
of its commission”’ (R. 39-40) ; and that in effect the 
statute ‘‘is no more than a provision by Congress 
that an honorable discharge from military service 
shall not be an absolution for crimes theretofore 
committed”’ (R. 40). 
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SUMMARY OF ARGUMENT 


Basic to petitioner’s argument is the assertion 
that Toth was ‘‘at all times pertinent to the inquiry 
herein * * * a eivilian’’ (Br. 14) ‘‘not connected 
in any way with the military forces’ (Br. 17). 
Basic to our answer is the point that these charac- 
terizations misstate what is ‘‘pertinent’’ about 
both the terms of Article 3(a) and the facts of this 
ease. It is central to the inquiry here that Toth is 
charged with murder at an Air Force base in Korea, 
committed while he was an airman wholly governed 
by military law and answerable to no civil tribunal 
of this or any other country for such an offense. 
These are the facts to which Article 3(a) applies 
and on which the constitutionality of Congress’ 
provision for such cases must be judged. So judged, 
we submit, the statute is clearly valid. And Con- 
gress has not failed to provide procedures, which 
afford due process, to implement the military juris- 
diction thus conferred. 


I 


A. For over ninety years Congress has exercised 
the power to provide for trial by court-martial of 
discharged servicemen for certain offenses commit- 
ted while in military service. The statute so pro- 
viding, first enacted in 1863, reenacted several 
times, and continuously in force until the Uniform 
Code became effective in 1951, covered generally 
crimes involving fraud against the United States. 
Unlike Article 3(a), which is questioned here, it 














STATUS OF FORCES AGREEMENTS 755 


was not confined to cases outside the jurisdiction of 
the civil courts. 

That long-standing enactment of 1863 has been 
repeatedly sustained by the lower federal courts, 
beginning with In re Bogart; 3 Fed. Cas. 796 (C. 
C. D. Cal.), written by Judge Sawyer in 1873. In 
Hirshberg v. Cooke, 336 U.S. 210, holding that a 
crime not involving fraud could not be tried by 
court-martial after expiration of the defendant 
sailor’s enlistment, this Court pointed out that no 
such military jurisdiction could exist without statu- 
tory authorization and referred to the 1863 statute 
with no suggestion of doubt as to its constitutional- 
ity. In Article 3(a) Congress undertook to fill 
what, as far as Hirshberg revealed, was a statutory 
and not a constitutional gap. Nevertheless, we rec- 
ognize of course that Hirshberg leaves open in this 
Court the constitutional issues petitioner raises, 
and we undertake to demonstrate that Congress and 
the lower courts have not acted contrary to the Con- 
stitution in the years since 1863. 

B. Article 3(a) is a valid exercise of the power of 
Congress ‘‘T’o make Rules for the Government and 
Regulation of the land and naval Forees.’’ U. 8S. 
Const., Art. I, sec. 8, cl. 14. As this Court has para- 
phrased its plain language, this clause authorizes 
Congress to provide for ‘‘the punishment of of- 
fenses committed by persons in the military serv- 
ice’ (Coleman v. Tennessee, 97 U.S. 509, 514), to 
‘define what shall constitute military offences, and 
prescribe their punishment’’ (Tarble’s Case, 13 
Wall. 397, 408). And Article 3(a) does precisely 
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this. Toth’s offense was ‘‘committed * * * in the 
military service,’’ and Congress has duly exercised 
the power to prescribe its punishment. This power 
has long been recognized as broad enough to reach 
civilians attached to or accompanying the armed 
forces; it has never been confined, as petitioner 
would confine it, to ‘‘only those persons who are 
actually in service’’ (Pet. Br. 35). It is surely 
broad enough to cover those in uniform, subject 
only to military law and triable by no civil court, 
whose offenses happen not to be discovered or pros- 
ecuted before their separation from service. 

England, Canada, Australia, and New Zealand, 
with a common heritage of civilian supremacy and 
commonly derived military law, have enacted pro- 
visions like Article 3(a). Their action helps to 
demonstrate the necessity and propriety (in the 
sense in which the Constitution uses ‘‘necessary 
and proper’’) of such measures for regulating the 
military establishments our times require. 

C. The Fifth Amendment’s exception from the 
indictment requirement for ‘‘cases arising in the 
land or naval forces’’ covers precisely those cases 
governed by the military law Congress is empow- 
ered to prescribe under Article I, section 8, clause 
14. Kurtz v. Moffitt, 115 U.S. 487, 500. Accord- 
. ingly, the conclusion that the provision here in 
issue is authorized by Article I carries with it the 
conclusion that it is within the Fifth Amendment’s 
exception. Moreover, the plain language of the 
exception compels the same result. A case arises 
‘on the high seas,’’ ‘‘in the land or naval forces,’’ 
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or in any other place when the events giving rise 
to the case occur in that place. This case—where 
the offense was against military law and was com- 
mitted while Toth was a member of the military 
forces subject to that law—arose in the military 
forces. Toth’s discharge before the crime was pros- 
ecuted makes no difference. In holding for over 
ninety years that this is so, Congress and the lower 
courts have conformed to the plain meaning of the 
Fifth Amendment. 


IT 


A. Clearly intending in Article 3(a) of the Uni- 
form Code to reach cases just like this one, Con- 
gress did not legislate in what petitioner describes 
(Br. 42) as ‘‘a confounding or abortive manner’”’ 
by failing to provide the procedures to implement 
this objective. The Code provides in express terms 
for apprehending and holding for trial persons like 
Toth. Article 7(b) governs the apprehension of 
both persons ‘‘subject to this code”’ and those ‘‘sub- 
ject * * * totrial thereunder.’’ The latter phrase 
squarely covers Toth. Similarly, Article 9(¢) au- 
thorizes restraint of ‘‘a civilian subject to * * * 
trial’’ under the Code on order of ‘‘a commanding 
officer to whose authority he is subject.’’ Referring 
explicitly to a civilian like Toth, the provision is 
not to be nullified by petitioner’s suggestion that, 
because he was a civilian, there was no ‘‘command- 
ing officer to whose authority he [was] subject.’’ 
Naturally, the Code does not specify the command- 
ing officer to whose authority Toth would be sub- 
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ject any more than it describes the commanding 
officer of a deserter from a unit subsequently inacti- 
vated or the commander of an army in the field. 
This is a matter for appropriate orders and regu- 
lations. The Articles of the Code subject Toth to 
military authority, and there is no question that, 
beginning with the directive of the Secretary of 
the Air Force, Toth’s restraint was effected by 
commanding officers to whose authority he had been 
duly made subject. 

b. Toth’s apprehension by military authorities 
and removal for trial to Korea, where the offense 
occurred, accords with due process. As this litiga- 
tion demonstrates, the civil courts were open to 
him to test on habeas corpus the assertion of mili- 
tary jurisdiction, Billings v. Truesdell, 321 U.S. 
542; Burns v. Wilson, 346 U.S. 137. Subject to this 
safeguard, there is no constitutional infirmity in the 
exercise of military jurisdiction by military author- 
ities following the fair procedures prescribed by 
military law. 

‘‘The Constitution does not require any prelimi- 
nary hearing before a person charged with a crime 
against the United States is brought into the Court 
having jurisdiction of the charge.’’ Hughes v. 
Gault, 271 U.S. 142, 149 (Holmes, J.). And there 
is nothing strange to American tradition in pro- 
viding, as Congress has since at least 1863 (cf. Mar- 
tin v. Mott, 12 Wheat. 19, decided in 1827), that 
military officers may apprehend and bring before 
military courts persons subject to trial in such 
courts. This action was taken against Toth only 
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upon sworn charges scrutinized by the Secretary 
of the Air Force. The procedure compares not un- 
favorably with the arrest and removal of persons 
charged with offenses triable in the civil courts. 
There is no suggestion, beyond the broad claim 
that the Constitution forbids the military authori- 
ties to act at all, that Toth has been treated arbi- 
trarily or unfairly. The broad claim is without 
substance. The assurance of sworn charges care- 
fully reviewed, of a fair preliminary investigation, 
and of a fair trial—safeguarded ultimately by the 
right to habeas corpus should the military exceed 
its jurisdiction or offend against the ‘‘ basic guaran- 
tees’’ it is enjoined to continue observing (Burns 
v. Wilson, 346 U.S. 137, 142-143)—amply satisfies 
Toth’s right to procedural due process. Petition- 
er’s due process argument cannot avail to prevent 
wholly the exercise of military jurisdiction once it 
is established that such jurisdiction was validly 
conferred under the Constitution by Congress. 





ARGUMENT 


In our view and in the view taken by Congress 
and the lower federal courts for over ninety years, 
the fundamental error in petitioner’s approach to 
this case is embodied in the first sentence of her 
argument (Br. 14) declaring that Toth ‘‘at all 
times pertinent to the inquiry herein was a civil- 
ian.’’ He was not a civilian at the most pertinent 
time involved, the time of the murder with which 
he is charged. He was an airman in the armed 
forces, subject to military law, on military assign- 
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ment outside the United States. The crime with 
which he is charged is not within the jurisdiction of 
any civil court of the United States; it is a violation 
of the Uniform Code of Military Justice governing 
personnel of the armed forces.’ There is no dis- 
pute that, if his part in the death had been dis- 
covered immediately after its occurrence, before his 
discharge, he would have been subject to court- 
martial jurisdiction. Thus, there is no broad, 
abstract question of the power of the military to 


2 Petitioner makes no suggestion here (cf. R. 42-43) that the 
offense is within the jurisdiction of any civil court. Such an 
argument would in any event be untenable. The offense 
charged was against a private individual, not an act directly 
injurious to the Government so as to warrant extraterritorial 
application of American criminal law. United States v. Bow- 
man, 260 U.S. 94, 97-98; Skiriotes v. Florida, 313 US. 69, 
73-74. Nor is there any basis for holding that the air base 
in Korea at which Toth’s alleged offense occurred became 
American soil because American military forces were sta- 
tioned thereon. In Neely v. Henkel, 180 U.S. 109, 120, this 
Court held that Cuba, though under the control of an American 
military governor, was a foreign country; see also United 
States v. Assia, 118 Fed. 915 (C.C. E.D.N.Y.), holding that 
one committing a crime on a vessel registered at a Cuban port 
while Cuba was under a United States governor was not sub- 
ject to trial therefor in the courts of the United States. 

It may also be noted, though this is not necessary to the as- 
sertion of court-martial jurisdiction over Toth, that there is 
at the very least serious doubt, in the American view, whether 
for this alleged crime on an American air base in Korea in 
the performance of official duties he would be subject to trial 
by the Republic of Korea. See The Exchange v. M’Faddon, 
7 Cranch. 116, 139; Tucker v. Alexrandroff, 183 U.S. 424, 433. 
Moreover, the United States has no extradition treaty with 
that Republic. Cf. In re Lo Dolce, 106 F. Supp. 455 (W.D. 
N.Y.), p. 28, n. 11, infra. In a word, Toth is triable by 
court-martial for the murder with which he is charged or he 
is not triable at all. 
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try a civilian. The precise issue is whether a sol- 
dier must be allowed to escape punishment for a 
serious crime committed while he was a soldier 
merely because his part in the crime was not dis- 
covered until after his discharge. 

The injustice in the rule for which petitioner 
contends is self-evident. Under such a rule, it 
would be necessary to hold that if a murder were 
committed jointly by two soldiers outside the juris- 
diction of a civil court of the United States, and one 
happened to be discharged before discovery and 
prosecution of the crime, the one remaining in serv- 
ice could be sentenced to death or confinement by 
a court-martial while the other escaped punishment 
entirely.* A rule requiring such an unjust result 
does not commend itself as reasonable. It did not 
commend itself to Congress, which endeavored by 
Article 3(a) of the Uniform Code to avoid the very 
result for which petitioner contends. It is the Gov- 
ernment’s position that Congress had the constitu- 
tional power to carry out its manifest purpose to 
provide that a discharge should ‘‘rot be an absolu- 


3 According to the sworn charges against Toth (R. 15-16), 
this case appears to present precisely such a situation. Toth 
is alleged to have been an accomplice of Airman Kinder and 
Lieutenant Schreiber, both of whom have been tried and 
convieted by courts-martial. Both convictions have been 
affirmed by the Board of Review. Kinder has sought no fur- 
ther review; Schreiber’s conviction is pending for review in 
the Court of Military Appeals. United States v. Kinder, 14 
CMR 742 (February 1, 1954); United States v. Schreiber, 
16 CMR 639 (June 15, 1954), Court of Military Appeals 
Docket No. 5468 (petition for review granted October 4, 1954; 
argued December 10, 1954). 
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tion for crimes theretofore committed’ (R. 40) 
while subject to military authority; that Congress 
implemented this purpose with provisions for ap- 
prehension and trial by court-martial of persons 
within the statute; and that these procedures pre- 
sent no basis for complaint under the Constitution. 


I 


The Constitution Empowers Congress to Provide for Trial 
By Court-Martial of Crimes Committed by Members of 
The Armed Forces, Despite Their Subsequent Separa- 
tion from the Service 


Petitioner cannot and does not dispute that Con- 
gress intended in Article 3(a) of the Uniform Code 
to confer court-martial jurisdiction over crimes of 
the category here presented—1.e., serious crimes, 
not triable by a civil court of the United States, 
committed by persons subject to military law who 
were discharged before charges were preferred 
against them. Article 3(a) is explicit in this mat- 
ter.* It provides: 


* Article 3(b) and (c) provide: 

(b) All persons discharged from the armed forces sub- 
sequently charged with having fraudulently obtained 
said discharge shall, subject to the provisions of article 
43, be subject to trial by court-martial on said charge and 
shall after apprehension be subject to this code while 
in the custody of the armed forces for such trial. Upon 
conviction of said charge they shall be subject to trial 
by court-martial for all offenses under this code com- 
mitted prior to the fraudulent discharge. 

(c) Any person who has deserted from the armed 
forces shall not be relieved from amenability to the 
jurisdiction of this code by virtue of a separation from 
any subsequent period of service, 
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Subject to the provisions of article 43,° any 
person charged with having committed, while 
in a status in which he was subject to this 
code, an offense against this code, punishable 
by confinement of five years or more and for 
which the person cannot be tried in the courts 
of the United States or any State or Territory 
thereof or of the District of Columbia, shall 
not be relieved from amenability to trial by 
courts-martial by reason of the termination of 
said status. 


Judged by its actual application in this case, 
the Article is clearly valid. It represents a power 
Congress has exercised for over ninety years with 
the repeated approval of the lower federal courts. 
It falls squarely within the constitutional grant in 
Article I, section 8, clause 14, of power ‘‘To make 
Rules for the Government and Regulation of the 
land and naval Forces’’ and within the Fifth 
Amendment’s exception to the indictment require- 
ment for ‘‘cases arising in the land or naval forces.”’ 


5 Article 43 of the Code provides that for all but a few 
crimes or offenses, exemption from liability to be tried by a 
court-martial may, with certain limitations, be claimed after 
two (or three) years. Article 43 also provides that persons 
charged with desertion or absence without leave in time of 
war, or with aiding the enemy, mutiny, or murder may be tried 
and punished at any time without limitation, 
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A. The power in question has been exercised by 
Congress and sustained by the courts for over 
ninety years. 


The question here is not a novel one. Beginning 
in 1863, Congress provided that separation from 
military service would not operate to bar trial by 
court-martial for crimes involving fraud against 
the Government committed while the accused was 
in service.® Unlike Article 3(a) of the present 
Uniform Code, the statute governed frauds gen- 
erally and was not confined to cases where no civil 
court of the United States had jurisdiction to try 
the offense. It applied, moreover, without regard 
to the punishment which might be imposed, whereas 
Article 3(a) is effective only where the offense is 
punishable by more than five years’ imprisonment. 
The long-standing enactment of 1863, renewed on 
several occasions and remaining continuously in 
force until the date of the Uniform Code,’ is in it- 
self a weighty legislative judgment in favor of the 
power now questioned again. It must, as petitioner 
necessarily recognizes (Br. 10-11), be condemned 
as a persevering violation of the Constitution if 
the present attack on Article 3(a) is to prevail. 

The lower courts, however, have repeatedly up- 


® Act of March 2, 1863, 12 Stat. 696, 697. 


? Provisions substantially similar to the original Act appear 
as Article of War 60, R.S. 1342 (1878); Article of War 94 
(1920), 41 Stat. 805, 10 U.S.C. (1946 ed.) 1566; Article of 
War 94 (1948), 62 Stat. 640, 10 U.S.C. (1946 ed., Supp. IV) 
1566; Article 14 (Eleventh), Articles for the Government of 
the Navy, RS. 1624 (1878), 34 U.S.C. (1946 ed.) 1200. 
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held the 1863 statute. Beginning in 1873, in In re 
Bogart, 3 Fed. Cas. 796 (C.C.D. Cal.), arguments 
precisely like those the petitioner urges have been 
rejected and Congress has been found to have power 
to require trial by court-martial of discharged serv- 
icemen for crimes committed in the service. Mr 
parte Joly, 290 Fed. 858 (S.D. N.Y.); Terry v. 
United States, 2 F. Supp. 962 (W.D. Wash.) ; 
United States ex rel. Marino v. Hildreth, 61 1. 
Supp. 667 (E.D. N.Y.) ; Kronberg v. Hale, 180 F. 
2d 128 (C.A. 9), certiorari denied, 339 U.S. 969° 
The lone decision to the contrary, United States 
ex rel. Flannery v. Commanding General, 69 F. 
Supp. 661 (S.D. N.Y.), the error of which is re- 
peated by petitioner and discussed below (pp. 38- 
39), was reversed by stipulation in an unreported 
order of the Second Circuit. No. 20235, April 18, 
1946; see Kronberg v. Hale, supra, at 130. ° 


§ Petitioner correctly observes (Br. 20-21) that Colonel 
Winthrop, an admittedly eminent authority in the field of 
military law, doubted the constitutionality of the 1863 stat- 
ute. But as the court pointed out in Ex parte Joly, supra, at 
860, the Colonel recognized that his views were contrary to 
judicial precedent. Military Law and Precedents (2d ed., 
1920 reprint), pp. 106-107. Professor Morgan, who was to 
play a leading role in the drafting of the Uniform Code of 
Military Justice, concluded in 1920 that the matter of con- 
tinuing court-martial jurisdiction for crimes committed in the 
service presents no constitutional difficulty. Court-Martial 
Jurisdiction over Non-Military Persons under the Articles of 
War, 4 Minn. L. Rev. 79, 83-84. 

® Other cases cited by petitioner (Br. 30-31, 35) along with 
Flannery concern the statutory jurisdiction of courts-martial, 
not the scope of the power of Congress to confer such juris- 
diction. As reflected by its citation in Hirshberg v. Cooke, 
336 U.S. 210, 214, Ex parte Henderson, 11 Fed. Cas. 1067 
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In Hirshberg v. Cooke, 336 U.S. 210, holding that 
there was no statutory authority for trial by court- 
martial of a crime outside the purview of a succes- 
sor to the 1863 statute following termination of the 
enlistment during which the crime was committed, 
this Court found the statute persuasive that Con- 
gress had acted ‘‘on the implicit assumption that 
without a grant of congressional authority military 
courts were without power to try discharged or 
dismissed soldiers for any offenses committed while 
in the service.’’ P. 215. The Court then observed 
(ibid.) that ‘‘ Acting on this assumption, Congress 
granted such a power to courts-martial but only in 
the very limited category of offenses there defined 
—frauds against the Government.’’ There was, 
to be sure, no need to consider in Hirshberg the 
constitutional validity of Congress’ judgment that 
it could exercise the power asserted in the 1863 


(C.C. D. Ky.), concerned a portion of the 1863 statute under 
which a civilian war contractor, who had never been in the 
military service, was brought to trial before a court-martial. 
The court there stressed the fact that there was no allegation 
that the relator “is or has been an officer or soldier in the 
army” (p. 1069; see also p. 1071), thus clearly distinguishing 
the problem of the present case and the cases cited above 
in the text. 

A less important matter bears brief mention. Though not 
reported until 1878, and described by petitioner (Br. 34) as 
being written “with full knowledge of the Bogart opinion” 
(supra), the Henderson decision appears from internal evi- 
dence to have been rendered some time in 1866 or 1867, con- 
siderably before the decision of Bogart in 1873. See 11 Fed. 
Cas. at 1068, indicating that the writ there granted was ap- 
plied for on April 23, 1866. The remainder of the opinion 
shows that there was some delay in disposing of the case, but 
not extending to years, and that it was decided while the 
Civil War remained very recent. 
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statute. It seems noteworthy, nevertheless, as two 
Courts of Appeals have observed, that ‘‘There is 
in the opinion no intimation of possible doubt as 
to the authority of Congress to make such a grant 
in circumstances believed by it to be necessary.”’ 
Kronberg v. Hale, 180 F. 2d 128, 131 (C.A. 9), 
certiorari denied, 339 U.S. 969; opinion below, R. 
41-42. This Court merely described the 1863 grant 
as a ‘‘comparatively slight expansion of the court- 
martial power”’ (336 U.S. at 215, n. 2)—though it 
was in significant respects broader than Article 
3(a) (supra, p. 17)—and held only that, with- 
out such a statute, discharged servicemen could not 
be tried by court-martial for offenses committed in 
the service. 

And so Congress undertook in Article 3(a) to 
fill the statutory gap evidenced by the Hirshbery 
decision. As originally drafted, this Article had 
provided that reserve personnel who had committed 
an offense while in a status in which they were 
subject to the Code might be placed in an active- 
duty status for the purpose of disciplinary action. 
H.R. 2498, 81st Cong., Ist Sess.; see Hearings be- 
fore a Subcommittee of the Committee on Armed 
Services on H.R. 2498, House of Representatives, 
81st Cong., 1st Sess., p. 567. During the hearings, 
questions were raised concerning Hirshberg. Pro- 
fessor Morgan observed that the decision had been 
based upon a construction of the Articles then 
in force, and Congressman Elston expressed the 
view that the situation should be changed. House 
Hearings, supra, at 617. Mr. Elston noted that, 


65454 O—56—pt. 2——21 
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under the then existing law, a ‘‘man might com- 
mit murder the day before his term of enlistment 
was up and step out of the service’ immune to prose- 
cution (id., p. 882), and commented on the unfair- 
ness of prosecuting a soldier remaining in service 
while one who was discharged escaped punishment 
for the same offense (id., p. 883). It was agreed that 
the proposed provision should not cover minor 
offenses or offenses triable by the civil courts. Jd., 
pp. 882-884. 


Discussing the Article 3(a) which resulted from 
these deliberations the House Report stated (H. 
Rep. No. 491, 81st Cong., Ist Sess., p. 5): 


As a matter of fact, the military authori- 
ties have been most reluctant to prosecute the 
average offender who succeeds in returning to 
a civilian status before the discovery of his 
crime. On the other hand, the military au- 
thorities have found themselves confronted 
with a lack of jurisdiction to try certain ag- 
gravated cases of this character. You will 
recall the Durant jewel case. That case in- 
volved the theft of the crown jewels of Hesse. 
At the time Mrs. Durant, one of the accused, 
was apprehended, she was in a terminal-leave 
status. The point was raised by a petition for 
a writ of habeas corpus that the Army had 
ceased to have jurisdiction over the accused 
since her active service was terminated and 
she was only completing the unexpired portion 
of her terminal leave. A writ of habeas corpus 
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was granted in district court but ultimately 
reversed on the theory that the terminal-leave 
status is a service status and subjects one to 
the Articles of War. If charges and specifi- 
cations had not been served on the accused 
until after the expiration of her terminal leave, 
neither the military nor our Federal courts 
would have had any jurisdiction over the case. 
You will also recall the more recent Hershberg 
[sic] case. Hershberg [sic] was a Navy en- 
listed man who allegedly abused other Ameri- 
can military personnel who were under his 
supervision while they were all prisoners of 
war of the Japanese. Hershberg’s [sic] term 
of enlistment expired and after 1 day he re- 
enlisted. The Navy then attempted to prose- 
cute him for the alleged abuse of American 
persons. A writ of habeas corpus was granted 
in that case, not because it would be uncon- 
stitutional to provide for a continuing juris- 
diction in such cases, but because the present 
Navy statute confers no such continuing juris- 
diction. 

We felt that there was a solution to this 
problem and our proposed solution is offered 
in article 3(a) which is a committee amend- 
ment to H.R. 2498. It provides for a continuing 
jurisdiction provided the offense against this 
code is punishable by confinement of 5 years 
or more and provided further that the offense 
is not triable in a State or Federal court of the 
United States. We feel that this will pro- 
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vide ample protection against any capricious 
action on the part of military authorities, will 
limit military jurisdiction to serious offenses 
that could not otherwise be tried by military 
or Federal courts and will likewise correct the 
absurd situation of permitting an honorable 
discharge to operate as a bar to a prosecution 
for murder or other serious offenses. [ Km- 
phasis added. ] 


Although the Judge Advocate General of the 
Army opposed Article 3(a) as amended, recom- 
mending that offenses in the service by servicemen 
thereafter discharged, even though committed over- 
seas, be made triable by civil courts (Hearings be- 
fore a Subcommittee of the Committee on Armed 
Services on S. 857 and H.R. 4080, United States 
Senate, 81st Cong., Ist Sess., pp. 256-257), the Sen- 
ate Committee agreed with the House version. Its 
report (Sen. Rep. No. 486, 81st Cong., 1st Sess., p. 
8) states: 


Article 3. Jurisdiction to try certain person- 
nel. Subdivision (a) represents a House 
amendment to the bill as originally introduced. 
Under existing law, the armed forces lose 
jurisdiction over military personnel who have 
been lawfully separated from service. This 
fact has been clearly established in the recent 
Federal court decision in the Hershberg [sic] 
ease. Inasmuch as the Hershberg [sic] case 
involved an offense which was committed be- 
yond the jurisdiction of our State and Federal 
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courts, there is no tribunal which has any 
jurisdiction over the person or the offense. 
It is clearly apparent that some persons can 
escape trial by court-martial by the mere law- 
ful termination of service. This is not a de- 
sirable situation. On the other hand, it is de- 
sirable to place some limitations on continu- 
ing jurisdiction over persons who commit 
offenses while subject to military law and who 
terminate their military status before appre- 
hension. In the opinion of the committee the 
present provisions of this subdivision provide 
a desirable degree of continuing jurisdiction 
and at the same time place sufficient limitations 
on the continuing jurisdiction to prevent ca- 
pricious actions on the part of military au- 
thorities. 


There is no doubt, then, that the Congress which 
enacted Article 3(a) was concerned with precisely 
the type of situation this case presents. And 
ninety years of history lend powerful sanction to 
the remedy Congress chose. The fact remains, 
however, that the issues petitioner poses have not 
been considered on their merits by this Court. And 
so we turn to a fresh re-examination of these issues 
to show that Congress, the lower courts, and the 
military authorities have not been guilty of vio- 
lating the Constitution for almost a century. 
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B. Article 3(a) of the Uniform Code of Military 
Justice is within the power of Congress “‘To 
Make Rules for the Government and Regula- 
tion of the land and naval Forces.”’ 


As a necessary accompaniment of its power under 
the Constitution ‘‘To raise and support Armies” 
and ‘‘To provide and maintain a Navy” (Art. I, 
sec. 8, cls. 12 and 13), Congress has power ‘‘To 
make Rules for the Government and Regulation 
of the land and naval Forces”’ (7d., cl. 14). De- 
scribing these powers in a close paraphrase of the 
Constitution’s own terms, this Court has pointed 
out that Congress ‘‘can provide the rules for the 
government and regulation of the forces after 
they are raised, define what shall constitute mili- 
tary offences, and prescribe their punishment.”’ 
Tarble’s Case, 13 Wall. 397, 408. Again, speak- 
ing of what the Framers intended by the plain 
language of clause 14, the Court found ‘‘that Con- 
gress has the power to provide for the trial and 
punishment of military and naval offenses in the 
manner then and now practiced by civilized na- 
tions * * * .”’ Dynes v. Hoover, 20 How. 65, 79.” 


10 As early as 1760, it was recognized under English mili- 
tary law, from which our military law derived directly (Cald- 
well v. Parker, 252 U.S. 376, 382; Winthrop, Military Law and 
Precedents (2d ed., 1920 reprint), pp. 21-22), that separation 
from military service would not necessarily terminate amen- 
ability to court-martial jurisdiction. Thus, Tytler, in Muili- 
tary Law (3d ed., 1814), pp. 113-114, wrote: 

It had formerly been a matter of doubt, whether an of- 
ficer or soldier, after being dismissed or discharged from 
his Majesty’s service, could be brought to trial before 
a Court-Martial, for a crime committed while he was in 
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Though it plainly authorizes Congress to prescribe 
trial by court-martial of offenses by some civilians 
—i.e., persons who are members of the armed forces 
neither at the time of their offenses nor when they 
are brought to trial (p. 31, n. 14, infra)—the 
most unmistakable effect of clause 14 is its grant 
of ‘‘plenary’’ power to provide for ‘‘the punish- 


commission, or in pay; the terms of the before mentioned 
clause apparently confining the operation of the Mili- 
tary law to those who are actually either in commission 
or in pay. The point came to be solemnly determined 
in the case of Lord George Sackville, who immediately on 
his return to England, after the battle of Minden, had been 
deprived by his Majesty of all military command and 
commission, but was not brought to trial for his conduct 
in that engagement till some months afterwards, in con- 
sequence of his own demand of a Court-Martial. The 
question was referred to the opinion of the twelve Judges, 
who, by their answer, unanimously declared, that “they 
saw no ground to doubt of the legality of the jurisdiction 
of a Court-Martial in those circumstances.” 


Commenting on this report, a decision in the Supreme Ju- 
dicial Court of Massachusetts in 1830 observed (Walker v. 
Morris, 3 American Jurist 281, 287): 

It is true that that trial was had on the application of 
the party accused, who having been dismissed from the 
service during his absence from England, thought it was 
due to his reputation, upon his return, to demand an in- 
vestigation of his conduct, to relieve himself from the 
disgrace. But I do not perceive that this circumstance 
can affect the principle of the decision; for if the court 
martial had no jurisdiction, it is very clear that the con- 
sent of the accused could not confer it. 


In 1865, two years after it created continuing court-martial 
jurisdiction for crimes of fraud (supra, p. 17), Congress 
provided that an officer could, as in the above-described Eng- 
lish case, request a court-martial trial to test his dismissal 
by the President. Act of March 3, 1865, Sec. 12, 13 Stat. 487, 
489; see Winthrop, op. cit., supra, pp. 64-65. Today’s similar 
provision is Article 4 of the Uniform Code (50 U.S.C. 5834). 
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ment of offences committed by persons in the mili- 
tary service * * * .’’ Coleman v. Tennessee, 97 U.S. 
509,514. And this, of course, is precisely the power 
cautiously exercised by Congress in Article 3(a) 
and carefully applied to this case of Robert Toth, 
who, it is charged, is guilty of a murder committed 
while he was ‘‘in the military service.’’ 
Considering for the moment the language of Ar- 
ticle I alone, only an extraordinarily hostile con- 
struction could deny to Congress the power peti- 
tioner questions. See Morgan, Court-Martial 
Jurisdiction over Non-Military Persons under the 
Articles of War, 4 Minn. L. Rev. 79, 83-84 (1920). 
Alerted by the decision of this Court in Hirshberg 
v. Cooke, 336 U.S. 210, and concerned with the gov- 
ernment of armed forces which the necessities of 
our time have deployed across the world, Congress 
recognized that shocking offenses by members of 
those forces might go wholly unpunished if the 
offenders succeeded in being separated from the 
service before discovery or prosecution of their 
erimes. See In re Lo Dolce, 106 F. Supp. 455 
(W.D.N.Y.); Myers and Kaplan, Crime without 
Punishment, 35 Geo. L. J. 303 (1947) ; pp. 20-24, 
supra. It was entirely reasonable to conclude that 
this possibility represented, in the most sharply 
literal sense, a gap in our ‘Rules for the Govern- 
ment and Regulation of the land and naval Forces.”’ 
And Congress, in the traditional spirit of guarded 
conservatism which has characterized its grants 
of military jurisdiction (cf. Burns v. Wilson, 346 
U.S. 137, 140-141), legislated narrowly to reach 
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only the formerly ungoverned class of serious 
crimes like the one in this case.” 

The resulting Article 3(a) is a plainly ‘‘appro- 
priate’’ exercise of the power to govern the land 
and naval forces—‘‘necessary and proper’’ in the 
sense in which the phrase confides to the judg- 
ment of Congress the choice of achieving legiti- 
mate ends by means consistent ‘‘with the letter 
and spirit of the constitution * * *.’’ McCulloch v. 
Maryland, 4 Wheat. 316, 421; Legal Tender Case, 


11 The present case is an apt illustration of the problem in 
one of its aspects. According to the charges against Toth 
(R. 16, 89; and see R. 59-60, 61-62), the crime of which he is 
accused was the deliberate shooting, following a pistol-whip- 
ping, of a Korean national while our forces were stationed in 
South Korea and fighting in its support. It needs no argu- 
ment to demonstrate that certain punishment of such offenses 
is an appropriate adjunct of our massive efforts to make and 
sustain and keep allies around the world. 

The problem is not confined, of course, to crimes against 
foreign nationals. The Lo Dolce case, cited in the text above, 
involved the murder of an American major by subordinates 
with whom he was engaged in partisan operations behind 
enemy (German) lines in Italy during World War II. The 
crime was discovered only following separation from the 
service of the alleged perpetrators. The Italian Government 
failed in its effort to extradite Lo Dolce, who had admitted his 
part in the crime; no civil court of the United States could 
try him; and the then existing Articles of War made no pro- 
vision for trial by court-martial. Hirshberg v. Cook, supra. 
The House Subcommittee investigating the case, after con- 
cluding that there was no way of bringing the murderers to 
justice, observed that “The Uniform Code of Military Justice 
now provides a stop-gap for further incidents of this nature 
as reflected in the present Toth case * * * .” Report of the 
Special Subcommittee of the Committee on Armed Services, 
under the Authority of H. Res. 125, 83d Cong., Ist Sess. (“Re- 
port and Recommendations surrounding the Disappearance 
of Maj. William V. Holohan”), p. 15 (July 16, 1953). 








776 STATUS OF FORCES AGREEMENTS 


110 U.S. 421, 440." Other ‘‘civilized nations’’ 
(see Dynes v. Hoover, supra, at 79), with a com- 
monly derived military law and a common heritage 
of concern for individual liberty and the subordi- 
nation of military to civilian power, have found 
necessary the enactment of measures comparable 
to Article 3(a). Thus, a discharged British, Ca- 
nadian, or Australian serviceman, charged with a 
erime like the one of which Toth is accused, would 
remain, like him, subject to apprehension by the 
military and trial by court-martial.* Common 


12“The Congress shall have Power * * * To make all Laws 
which shall be necessary and proper for carrying into Execu- 
tion the foregoing Powers * * * .” Constitution, Art. I, sec. 
8, cl. 18. 

18 Section 158 of the British Army Act (Gt. Brit., Stat. Rev. 
(3d ed.), vol. X, 457, 563-564; War Office, Manual of Military 
Law, Pt. I, 1951, 376-377) provides: 


(1) Where an offence under this Act has been com- 
mitted by any person while subject to military law, such 
person may be taken into and kept in military custody, 
and tried and punished for such offence, although he, or 
the corps or battalion to which he belongs, has ceased 
to be subject to military law in like manner as he might 
have been taken into and kept in military custody, tried or 
punished, if he or such corps or battalion had continued 
so subject: 

Provided that where a person has since the com- 
mission of an offence ceased to be subject to military law, 
he shall not be tried for such offence, except in the case 
of the offence of mutiny, desertion, or fraudulent en- 
listment, unless his trial commences within three months 
after he had ceased to be subject to military law, or un- 
less the offence was committed outside the United King- 
dom and is an offence which when committed in England 
is punishable by the law of England, and the Attorney 
General consents to the trial * * *. [Emphasis added.]} 


See also the Defence Act of Australia, Section 103(3), Com- 
monwealth Acts, vol. II (1901-1950), 1560, 1596; National 
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problems of control and discipline over military 
personnel, dramatically evidenced by the joint 
Korean operations during which the alleged offense 
in this case occurred, have evoked these closely 
similar legislative solutions. The similarities are 
impressive not only because it is in a general way 
pertinent that the power of Congress to govern 
the armed forces was designed as one ‘‘to provide 
for the trial and punishment of military and naval 
offences in the manner then and now practiced by 
civilized nations * * * .’’ Dynes v. Hoover, supra, 
at 79. More specifically, these analogous enact- 
ments testify to the conclusion we have thought 
plain enough from the language of the Constitu- 


Defence Act of Canada, 1950, Sections 56(2) and (3) and 
68(f), Revised Statutes of Canada, 1952, vol. III, 3814 and 
3821. 

New Zealand has a similar statute (Army Act, Section 127 
(1), New Zealand Statutes, 1950, 283, 370-371). We have 
omitted mention of New Zealand in the text only because its 
three-month limitation on prosecutions after separation from 
the service, unqualified by the exception emphasized above 
in the British Act, would appear to exclude a person like 
Toth against whom charges were not signed until four months 
after his discharge. However, the important point remains, 
of course, that New Zealand like the others has found it 
necessary and proper to extend court-martial jurisdiction for 
offenses committed in the service beyond the date of the of- 
fender’s separation from the service. The rest is for present 
purposes unimportant detail—including among other things 
the fact that none of the four statutes cited confines post- 
separation military jurisdiction, as does the American stat- 
ute, solely to offenses not triable in the civil courts. 

The British Army Act, including the provision in Section 158 
for court-martial after termination of military service, dates 
from 1881. 17 Law Reports (Statutes), 44 and 45 Vict., 
260, 331. 
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tion itself—that a provision like Article 3(a) is in 
fact a fitting exercise of control over the armed 
forees, falling squarely within the language and 
purpose of the authorization ‘‘To make Rules for 
the Government and Regulation of the land and 
naval Forces.’”* 


14 It may be noted that petitioner is mistaken in the generali- 
zation (Br. 35) “that only those persons who are actually in 
service are amenable to military trial and justice.” The 
jurisdiction has never been so limited. Civilians accompany- 
ing the armed forces but never “actually in service’ as mem- 
bers of the armed forces have long been subject to trial by 
courts-martial—including not only persons employed by the 
military (United States ex rel. Mobley v. Handy, 176 F. 2d 
491 (C.A. 5), certiorari denied, 338 U.S. 904; Hines v. Mikell, 
259 Fed. 28 (C.A. 4), certiorari denied, 250 U.S. 645; Ex 
parte Gerlach, 247 Fed. 616 (S.D. N.Y.); Ex parte Jochen, 
257 Fed. 200 (S.D. Tex.); McCune v. Kilpatrick, 53 F. Supp. 
80 (E.D. Va.); In re Berue, 54 F. Supp. 252 (S.D. Ohio) ; 
Grewe.v. France, 75 F. Supp. 433 (E.D. Wis.) ; see Madsen v. 
Kinsella, 343 U.S. 341, 349; Duncan v. Kahanamoku, 327 US. 
304, 313, 315), but even, it seems clear, so non-military a 
civilian as a soldier’s wife accompanying him overseas (see 
Madsen v. Kinsella, supra, at 345, 349-352). And persons 
serving sentences imposed by courts-martial—who, far from 
being “actually in service,” have been dishonorably discharged 
from such status—are likewise triable by court-martial for 
offenses during confinement. Kahn v. Anderson, 255 US. 1; 
Mosher v. Hunter, 143 F. 2d 745 (C.A. 10); ef. Carter v. Mc- 
Claughry, 183 US. 365. 

We do not cite these instances of court-martial jurisdiction 
over persons not in the military service as dispositive of the 
present problem. Indeed, we think the constitutional case 
is, if anything, clearer for the court-martial of Toth, who was 
a soldier at the time of his offense, than it is for a civilian 
accompanying the armed forces. The cases referred to do, 
however, help to dispel the notion that a civilian, by virtue of 
being a civilian rather than a soldier, is always necessarily 
beyond the reach of military law. 
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C. Article 3(a) is within the Fifth Amendment’s 
exception for ‘‘cases arising im the land or 
naval forces’’. 


The Fifth Amendment provides that ‘‘ No person 
shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or in- 
dictment of a Grand Jury, except in cases arising 
in the land or naval forces * * *.’’ (Emphasis 
added.) It is settled, of course, that Congress may 
provide for trial by court-martial of cases within 
the exception we have italicized. Ex parte Quirin, 
317 U.S. 1, 40; Madsen v. Kinsella, 343 U.S. 341, 
360 n. 26. But petitioner contends that Article 
3(a) is invalid and that Toth may not be tried by 
court-martial because this case falls outside the 
Fifth Amendment’s exception. Though Toth was 
serving in the armed forces at the time of his al- 
leged offense, though he and the offense were un- 
questionably governed solely by military law at 
the time, petitioner contends that this ‘‘case’’ can- 
not be deemed one ‘‘arising in the land or naval 
forces’’ because the court-martial proceedings were 
not instituted until after his discharge. The argu- 
ment is refuted by the plain language of the excep- 
tion and by its purpose in the constitutional scheme. 

If, as we have argued above, Article 3(a) is au- 
thorized by the constitutional grant in Article I, 
section 8, clause 14, to make rules for the govern- 
ment of the land and naval forces, this should in 
itself be sufficient to defeat the contention peti- 
tioner predicates upon the Fifth Amendment. For 
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the exception in that Amendment was designed pre- 
cisely as an exception to the Amendment’s reach, 
not as an abridgement of the power already con- 
ferred by Article I. The plain pufpose and mean- 
ing of the exception for ‘‘cases arising in the land 
or naval forces’’ is that it ‘‘leaves such cases sub- 
ject to the rules for the government and regulation 
of those forces which, by the eighth section of the 
First Article of the Constitution, Congress is em- 
powered to make.’”’ Kurtz v. Moffitt, 115 U.S. 487, 
500; see also Ex parte Milligan, 4 Wall. 2, 137-138 
(concurring opinion of Chief Justice Chase joined 
by Justices Wayne, Swayne, and Miller). It seems 
probable that, had no such exception been written, 
the requirements of indictment and trial by jury 
would nevertheless have been held inapplicable to 
courts-martial, as they are to other military tri- 
bunals. Ez parte Quirin, 317 U.S. 1, 38-45. The 
fact that the exception was made explicit affords 
no ground for the claim that the power thus ex- 
pressly preserved was at the same time diminished, 
with no change in or reference whatsoever to the 
clause of Article I in which the power finds its 
source. 

When we turn to the exact language of the Fifth 
Amendment, it clearly presents no such barrier as 
petitioner finds to punishment by court-martial 
for offenses under military law despite the offen- 
der’s subsequent separation from the service. This 
‘‘case’”’ “‘arose’’ in the armed forces, not only in 


the ordinary dictionary sense petitioner condemns 
(Br. 33-34), but also in a sense which has long been 
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familiar to the law. It arose there in the wholly 
sufficient sense that (1) Toth was a member of 
those forces at the time of his alleged offense and 
(2) the offense was one against the rules governing 
those forces and against those rules alone. To find 
in the phrase the further requirement petitioner 
proposes—that the court-martial proceedings must 
be commenced while the defendant is still in the 
armed forces in order that the case may be deemed 
to ‘‘arise’’ therein—distorts the English language. 

It is surely common, familiar usage of lawyers, 
as it was when the Constitution was written, to 
refer to ‘‘the waters on which * * * cases may 
arise’? (Umited States v. Bevans, 3 Wheat. 336, 
388), to a ‘‘case of collision taking place on the 
Mississippi river’’ (Waring et al. v. Clarke, 5 How. 
441, 466), to a ‘‘cause of action arisen on the ocean”’ 
(id. at 467), to ‘‘cases * * * arising on the high 
seas’’ (1d. at 487, dissenting opinion).” Such usage, 
of which we present simply the first random in- 
stances that have come readily to hand, refers of 
course to the locale of events, not to where any of 
the litigants are situated when their legal proceed- 
ings begin. It reflects the well-understood fact 
that a ‘‘case’’ is properly described as ‘‘arising’’— 
and particularly for the purpose of determining 
the law which governs it—at the time and place of 
the happenings which give rise to it. See De Lovio 


15 The dissent last cited quotes from Blackstone (3 BI. 
Comm. 106) a reference to “causes arising wholly upon the 
sea***.” 5 How. at 487. 
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v. Bott, 7 Fed. Cas. 418, 432, 434-435 (C.C.D. Mass.) 
(Story, Circuit Justice). 

The point was simply and adequately made in 
1863 when Congress first decreed that members of 
the armed forces violating military law should re- 
main amenable to trial by court-martial after sepa- 
ration from the service. Senator Howard, in 
- charge of the bill, said (Cong. Globe, 37th Cong., 
3d Sess., 953) : 




















The question arises, what is a ‘‘case arising 
in the land or naval forces of the United 
States ?’’ There is not any doubt that a soldier 
or officer who has enlisted in the service of the 
United States is or may be made subject to 
martial law. Why is he made subject to mar- 
tial law? Because being in the service of the 
United States, the act committed by him is a 
case arising in that service. 


There was no dissent from this proposition. The 
‘‘orave doubts’’ petitioner describes (Br. 32, n. 7) 
as to the constitutionality of the bill were directed 
exclusively to the proposal to subject war contrac- 
tors, who were at no time actually members of the 
armed forces, to trial by court-martial for fraud. 
Cong. Globe, supra, 953-958; see Hirshberg v. 
Cooke, 336 U. S. 210, 214. No one suggested 
any doubt that an offense against military law by 
one in the armed services creates a case ‘‘arising 
in the land or naval forces,’’ punishable by court- 
martial, as the bill provided, though the offender’s 
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service ended before proceedings were begun 
against him. 

And the courts, as we have noted, have agreed. 
In the earliest of the cases rejecting the argument 
petitioner revives here (In re Bogart, 3 Fed. Cas. 
796, C.C. D. Cal., 1873), Judge Sawyer said (pp. 
799-800) : 


If the acts of congress conferring jurisdic- 
tion upon naval and military courts-martial, 
to try offenses committed in the naval and 
military service, are held to be constitutional, 
it is further insisted, on behalf of the peti- 
tioner, that the offense must not only be com- 
mitted, but that the jurisdiction must also be 
exercised, or, at least, must attach by an ar- 
rest and commencement of the prosecution 
before the connection of the offender with the 
service is legally severed by the expiration of 
his term of service, or by resignation, dis- 
missal or other discharge; that congress has 
no power to authorize a trial after the connec- 
tion is so severed, and after the accused has 
become a private citizen. To support this 
view, a criticism is made upon the word ‘‘case,”’’ 
and it is argued that, although the offense has 
been committed while in the naval service, yet 
a ‘‘case’’ does not arise until a charge is ac- 
tually made; and if the charge is not actually 
framed and presented till after the offender 
ceases to be in the service, it is not a ‘‘case aris- 
ing in the land or naval forces’’ within the 
meaning of the fifth amendment to the con- 


65454 O—56—pt. 2——22 
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stitution. This is certainly a very finely drawn 
distinction. It is not merely a ‘‘case’’ that the 
court is to try, but ‘‘a case arising in the land or 
naval foree.’’ A case in ordinary parlance is 
that which falls, comes, or happens—an event. 
Also a state of acts involving a question for 
discussion. Webst. Dict. But the event— 
that which happens—the state of facts present- 
ing the question for discussion, must have 
arisen—must have had an origin. What does 
‘farising’’ mean as here used? Certainly not 
merely making a statement of the pre-existing 
facts, which constitutes a case for judicial 
cognizance. Among the ordinary and most 
common definitions of the word ‘‘arise,’’ are 
‘to proceed, to issue, to spring,’’ and a case 
arising in the land or naval forces upon a fair 
and reasonable construction of the whole ar- 
ticle, appears to us to be a case proceeding, is- 
suing or springing from acts in violation of the 
naval laws and regulations committed while 
in the naval forces or service. A case originat- 
ing in the naval forces or service, or, in other 
words, ‘‘offenses’’ against the laws regulating 
the navy, committed by a party while in the 
naval forces. * * * There is, certainly, no ex- 
press limitation of the power of congress to 
authorize a trial by court-martial, for military 
and naval offenses committed while the offen- 
der is in actual service, after his connection 
with the service has ceased. If the limitation 
exists, it must be implied from a strained and 
unnatural construction to be given to the 





STATUS OF FORCES AGREEMENTS 785 


clause, ‘‘cases arising in the land and naval 
forces.” 


In support of the ‘‘strained and unnatural con- 
struction’’ thus sufficiently demolished eighty years 
ago, petitioner invokes decisions interpreting the 
provision in Article III of the Constitution for 
‘‘cases * * * arising under’’ the Constitution, 
laws, and treaties of the United States (Br. 27-30). 
Not surprisingly, these decisions, in determining 
the nature of a ‘‘case’’ or ‘‘controversy’’ within the 
judicial power, refer to proceedings brought into 
court, before judges. And there is certainly no 
occasion here to quarrel over the tautology that a 
‘‘ease’’ before a court is a legal proceeding already 
instituted by appropriate legal process. The im- 
portant point remains that not a word in the de- 
cisions petitioner cites alters the clear linguistic 
fact that when a ‘‘case”’ is described as ‘‘arising”’ 
in a particular place—‘‘on the high seas’’ or ‘‘in 
the land or naval forces’’—the reference is to the 
place of the events subsequently litigated, not to 
the litigation itself. 

Petitioner’s fallacy is the familiar one of at- 
tempting to transplant perfectly suitable mean- 
ings from the context in which they fit to contexts 
in which they have no place. Cf. Towne v. Eisner, 
245 U.S. 418, 425. The hopelessness of the effort 
is adequately illustrated here by one of the au- 
thorities petitioner cites. The first sentence of the 
opinion in Muskrat v. United States, 219 U.S. 346, 
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begins: ‘‘These cases arise under an act of Con- 
gress’’ (p. 348). Thereafter, the Court repeatedly 
refers to the matters before it as ‘‘cases”’ (€.g., pp. 
351, 357, 360, 363), which is obviously what they 
were. Yet the decision was of course that they 
were not ‘‘cases’’ at all within the meaning of Ar- 
ticle IIT of the Constitution. Fairly described as 
‘‘cases [arising] under an act of Congress’’ (in 
the statutory sense), they were nevertheless not 
‘‘cases * * * arising under * * * the laws of the 
United States’”’ (in the sense of Article IIT). 

We submit, in sum, that petitioner’s definition 
of the exception in the Fifth Amendment is un- 
tenable. It would appear by that definition that 
a trial by court-martial could be had for a civilian 
crime, wholly unconnected with the armed forces, 
if the accused subsequently joined and was brought 
to trial in the service. For this presumably would 
be, according to petitioner, a case ‘‘arising’’ in the 
armed forces. The suggested construction is both 
too narrow and too broad; it misses the point of 
the constitutional provisions. The issue is to be 
resolved, not by tearing the words ‘‘case’’ and 
‘arising’? from the wholly different context of 
Article III, but by reading the language of the 
exception in its ordinary meaning and by relat- 
ing the exception to the cases provided for in Ar- 
ticle I which we¥e designed to be excepted. 
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Congress Has Provided Effective Procedures, Which Ac- 
cord With Due Process, for the Apprehension and Trial 
Of Discharged Persons Subject to Military Jurisdiction 
Two contentions are considered here: First, 

petitioner argues (Br. 37-43) that, despite the 

clearly expressed purpose of Congress to extend 
court-martial jurisdiction to cases such as this, 

Congress neglected to provide the machinery nec- 

essary to this end—that it provided for neither 

apprehension nor confinement of persons like Toth. 

Alternatively, petitioner claims (Br. 36-37) that 

if the necessary procedures exist, they violate due 

process. Both arguments are erroneous. 


A. The procedures are plainly prescribed by the 
Code 


In the argument that Congress made no provision 
for apprehending and holding for trial persons 
within Article 3(a), petitioner misreads Articles 
7 and 9 of the Uniform Code, which fully and 
clearly cover this problem. These Articles provide 
in pertinent part: 


Article 7 (50 U. 8. ©. 561): 


(a) Apprehension is the taking into custody 
of a person. 

(b) Any person authorized under regula- 
tions governing the armed forces to apprehend 
persons subject to this code or to trial there- 
under may do so upon reasonable belief that 
an offense has been committed and that the 
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person apprehended committed it. [Emphasis 
added. ] 


Article 9 (50 U. 8. C. 563): 


(a) Arrest is the restraint of a person by 
an order not imposed as a punishment for an 
offense directing him to remain within certain 
specified limits. Confinement is the physical 
restraint of a person. 


* fs « * * 


(c) An officer, a warrant officer, or a 
civilian subject to this code or to trial there- 
under may be ordered into arrest or confine- 
ment only by a commanding officer to whose 
authority he 1s subject, by an order, oral or 
written, delivered in person or by another 
officer. The authority to order such persons 
into arrest or confinement may not be dele- 
gated. [Emphasis added. ] 


* * * * * 


(e) Nothing in this article shall be con- 
strued to limit the authority of persons author- 
ized to apprehend offenders to secure the cus- 
tody of an alleged offender until proper author- 
ity may be notified. 


No more is required than a reading of these 
Articles to demonstrate that Congress provided 
specifically for the apprehension—‘‘taking into 
eustody”’ (Article 7(a))—and restraint or con- 
finement (Article 9(a) and (c)) of persons subject 
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to trial by court-martial under Article 3(a)."° It 
is suggested (Pet. Br. 43) that Article 7 confers 
no authority to apprehend Toth because it applies 
to ‘‘persons subject to this code,’’ a phrase which, 
petitioner says, is a term of art referring only to 
persons specified in Article 2. But the suggestion 
stops short of the decisive language of Article 7, 
which authorizes apprehension of ‘‘ persons subject 
to this code or to trial thereunder * * *.’’ The 
words we have emphasized cover precisely persons 
like Toth and others included in the various pro- 
visions of Article 3, all of which deal with persons 
who have committed offenses while in military 
service and have either deserted or been discharged 
from the service before the time of their appre- 
hension. 


16 As the Articles themselves state, the Code uses the term 
“apprehension” (Article 7) to mean what is commonly de- 
scribed in civilian terminology as “arrest.” The terms “arrest” 
and “confinement” as used in Article 9 cover the detention 
of an apprehended person pending trial. At the House Hear- 
ings, supra, p. 902, the terminology was explained by Mr. 
Larkin of the Office of the Secretary of Defense as follows: 

This is new in format, more than in anything else, Mr. 
Chairman. In our study of the Articles of War and the 
Articles for the Government of the Navy we found a 
certain duality of meaning in the words “arrest”, “re- 
straint”, “confinement”, and words of that character, 
and we adopted this scheme to clarify the definitions of 
those words and started off with “apprehension” in article 
7. 


* * * * * 


Article 7, then, is part of a whole revision, the rest of 
which is contained in articles 9 and 10 and I think just 
clarifies it. It clarifies the whole notion of what is 
arrest, restraint, confinement, and so forth. 
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Next, petitioner claims (Br. 40) that ‘‘there is 
no authority to hold him in custody once his appre- 
hension has been effected.’? This conclusion is 
said to follow (Pet. Br. 39, 42) from the fact that 
Article 9(c) provides that ‘‘a civilian subject to 
this code or to trial thereunder may be ordered into 
arrest or confinement only by a commanding officer 
to whose authority he is subject”’ (emphasis added). 
Toth, petitioner says (Br. 39), ‘‘as a civilian, had 
no commanding officer ‘to whose authority he is 
subject.”’’ But the Article just quoted refers 
explicitly to ‘‘a civilian subject * * * to trial’’ under 
the Code and leaves no doubt, when read with the 
jurisdictional grant in Article 3(a), that there is 
of course ‘‘a commanding officer to whose author- 
ity’’ such a civilian is subject. That commanding 
officer is designated in due course by order or regu- 
lation. 

Petitioner’s argument comes down to the friv- 
olous suggestion that, in the face of what Congress 
explicitly wrote, the carefully detailed procedures 
come to nought because the Code does not specify 
the commanding officer to whose authority Toth 
was subject. The same argument could be made 
for a deserter whose unit or organization has been 
inactivated before his apprehension. Indeed, the 
argument could be made for any soldier or civilian 
‘‘subject to this code or to trial thereunder,’’ for 
there is nowhere in the Code any designation of 
the particular commanding officer of Private Jones 
or of a civilian ‘‘serving with, employed by, or ac- 
companying the armed forces’’ outside the United 
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States who is made subject to.the Code by Article 
2(11), 50 U. S. C. 552(11). The short of this 
matter is that the Code outlines in ample detail the 
nature of the military jurisdiction and the accom- 
panying powers of officers in the military establish- 
ment. The particular individuals exercising these 
powers in a particular case are, naturally, not 
named or designated by specific rank and organi- 
zation in the Code. These details, like the command 
of armies in the field, are necessarily filled in by 
appropriate orders and regulations duly delegating 
the authority Congress conferred. 

There is no suggestion that any step in the appre- 
hension and restraint of Toth, beginning with the 
direction of the Secretary of the Air Force (R. 19- 
20), was accomplished otherwise than by officers 
exercising proper command authority. There is 
only the claim that the meticulous legislative ef- 
forts expended on Articles 3(a), 7, and 9 cannot 
possibly work because, despite them, Toth cannot 
possibly be viewed under the statute as being sub- 
ject to the authority of any commanding officer. 
Mr. Justice Holmes more than answered such an 
argument when he said ‘‘it is not an adequate dis- 
charge of duty for courts to say: We see what you 
are driving at, but you have not said it, and there- 
fore we shall go on as before.’’ Johnson v. United 
States, 163 Fed. 30, 32 (C. A. 1). Here, Congress 
has plainly ‘‘said it’? and there is no ground for 
the argument, as petitioner herself describes it 
(Br. 42), that the legislation was written in ‘‘a 
confounding or abortive manner.”’ 
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B. The procedures applicable to persons within 
Article 3(a), as they are to other persons sub- 
ject to trial under the Code, accord with due 
process 


There is no question that Toth was given ample 
opportunity to test the military jurisdiction before 
his removal to the place of his alleged crime in 
Korea (see R. 64, 70) and that he has had such an 
opportunity on this petition for habeas corpus after 
his arrival in Korea. Nor is there any suggestion 
of doubt that other persons subject to trial by 
court-martial may be brought to trial in any ap- 
propriate place. ** Petitioner argues, however (Br. 
36-37), that Toth’s right to due process was violated 
when he was apprehended, held, and brought for 
trial to the place of his alleged offense in Korea. 

The argument is without foundation. If, as we 
think has been demonstrated, the Constitution em- 
powers Congress to provide for military jurisdic- 
tion over Toth, there is no ground for prohibiting 
the exercise of this jurisdiction by means of the 
procedures generally applicable. Congress has 
provided that Toth, like other Americans subject to 
military law, shall have a fair trial conforming 
‘‘to those basic guarantees which have long been 
recognized and honored by the military courts as 
well as the civil courts.’’ Burns v. Wilson, 346 


17 There is no territorial limitation upon the jurisdiction of 
courts-martial. Article 5 of the Uniform Code (50 U.S.C. 
555) provides that “This code shall be applicable in all places.” 
See Winthrop, op. cit. supra, p. 81. 
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U.S. 137, 143. It has narrowly confined the power 
here in question ; the power has been exercised with 
care and on high authority. Due process requires 
no more. 

1. Article 3(a), as we have noted, is limited to 
discharged servicemen whose alleged offenses com- 
mitted in the service are both serious and outside 
the jurisdiction of any civil court. ** Article 30 (50 
U.S. C. 601) provides generally that charges may 
be preferred only under oath and by a person sub- 
ject to the Code who ‘‘has personal knowledge of, 
or has investigated, the matters set forth therein 
** *’ And paragraph 11b of the Manual for 
Courts-Martial provides that jurisdiction under 
Article 3(a) ‘‘should not be exercised without the 
consent of the Secretary of the Department con- 
cerned.’’ Thus, the statutory provision and the im- 
plementing regulations are designed to insure that, 


18 Petitioner forecasts (Br. 45) that because the Table of 
Maximum Punishments (Manual for Courts-Martial, 1951, 
par. 127c) is suspended in time of war for certain offenses in- 
volving essentially military discipline (id., p. 217), and because 
the President ordered such suspension for the certainly war- 
like situation of the Far East Command in 1951, the purpose 
of Congress to limit to serious offenses the continuing military 
jurisdiction over discharged personnel will not be respected. 
No such question is here involved. In this case the charge 
is murder, and murder is the very type of the serious offense 
with which Congress was concerned. So there is no need 
now to accept or reject petitioner’s abstract assumption that, 
in time of war, a day’s absence without leave or missing a 
movement would necessarily be a trivial offense. Moreover, 
it is extremely doubtful whether the problem will ever arise 
under Article 3(a). Breaches of military discipline like un- 
authorized absence are offenses most likely to be discovered 
upon commission and punished before discharge. 
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as the present case illustrates, discharged service- 
men will be apprehended for trial by court-martial 
only after careful judgments that there is probable 
cause for exercising the narrowly-confined juris- 
diction Congress conferred. 

After apprehension, a person in the situation of 
Toth, like others subject to court-martial jurisdic- 
tion, has a number of important procedural rights 
—the right to preliminary investigation under Ar- 
ticle 32 (50 U. S. C. 603), to preliminary review 
of the charges under Article 34 (50 U. S. C. 605), 
and to representation by counsel under Articles 
32 and 38 (50 U.S. C. 603, 613). He has, of course, 
all the rights conferred by the Code to insure a fair 
trial and adequate review. He is treated equally 
with other persons charged with similar crimes 
committed in similar circumstances—.e., while in 
the armed forces. These procedures afford due 
process to persons in service. The procedures of 
a military tribunal afford due process to a citizen 
triable by a military tribunal under the law of 
war. Ez parte Quirin, 317 U. 8.1. They are no 
less constitutional as to persons who committed 
crimes while in service and are subject to trial by 
court-martial despite their discharge from service 
before trial. 

2. There is nothing strange to American tradi- 
tion or offensive to the Constitution in empowering 
the military authorities to act directly against a 
person who is subject to court-martial jurisdiction, 
even when the defendant is not actually in the 
armed services when he is brought to trial. See 
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Martin v. Mott, 12 Wheat. 19. Indeed, in Kurtz v. 
Moffitt, 115 U. S. 487, pointing out that in this 
country ‘‘the line between civil and military ju- 
risdiction has always been maintained’’ (p. 500), 
this Court held that a peace officer or a private 
citizen as such lacks authority, without the order 
or direction of a military officer, to arrest or detain 
a person charged with a crime triable only by 
court-martial (in that case desertion). And the 
court noted (pp. 500-501) that the then existing 
removal statute (R. S. 1014), like the present Fed- 
eral Rules of Criminal Procedure, had no applica- 
tion to courts-martial. 


Congress followed the principle that courts-mar- 
tial are distinct from the civil courts of the United 
States when it first authorized, in the 1863 statute 
we have discussed (supra, pp. 17-20), continuing 
court-martial jurisdiction over offenses committed 
in the military service. Section 2 of that Act (12 
Stat. 696, 697) provided: 


* * * any person heretofore called or here- 


after to be called into or employed in such 
forces or service, who shall commit any viola- 
tion of this act and shall afterwards receive 
his discharge, or be dismissed from the service, 
shall, notwithstanding such discharge or dis- 
missal, continue to be liable to be arrested and 
held for trial and sentence by a court-martial, 
in the same manner and to the same extent as 
if he had not received such discharge or been 
dismissed. 
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Thus, for ninety years, there has been a continuing 
pattern of direct action by the military to enforce 
court-martial jurisdiction over discharged person- 
nel. 

Similarly, the Selective Draft Act of 1917, 40 
Stat. 76, and regulations thereunder declared that 
persons who failed to report for induction were 
automatically ‘‘in the military service” and there- 
after subject to court-martial jurisdiction. Under 
this authority, a number of persons evading the 
draft were apprehended by the military author- 
ities and brought to trial by courts-martial for de- 
sertion. The validity of such action was consist- 
ently upheld. United States ex rel. Bergdoll v. 
Drum, 107 F. 2d 897 (C.A. 2), certiorari denied, 
310 U.S. 648; United States v. McIntyre, 4 F. 2d 
823 (C.A. 9) ; United States ex rel. Feld v. Bullard, 
290 Fed. 704 (C.A. 2), certiorari denied, 262 U.S. 
760; Franke v. Murray, 248 Fed. 865 (C.A. 8) ; see 
Billings v. Truesdell, 321 U.S. 542, 546-547. It can 
scarcely make a constitutional difference that per- 
sons apprehended and tried under the 1917 Act, 
though they had never worn the uniform, had been 
declared to be ‘‘in the military service’’ whereas 
Toth, though his alleged crime was committed ‘‘in 
the military service,’’ has been discharged. The 
critical point in both instances is that Congress 
had validly conferred military jurisdiction and 
that it was equally valid to authorize the exercise 
of such jurisdiction by the military authorities. 

That the determination of whether there is prob- 
able cause for the apprehension of a person subject 
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to court-martial jurisdiction, who is not actually 
in the military service at the time, is left in the 
first instance to the military authorities, without 
specific provision for judicial review, does not 
establish a lack of due process. Pertinent here is 
the observation of the court in In re Bogart, 3 Fed. 
Cas. 796, 801, the first case to consider the question 
of continuing court-martial jurisdiction over dis- 
charged servicemen under the Act of 1863: 


This court has no more right to assume or 
suppose that those who, by the constitution and 
laws, are made the depositories of jurisdiction 
over military offenses, will abuse these powers, 
than that those who, by the same constitution 
and laws, are entrusted with the general civil 
jurisdiction of the land, will abuse the trust 
devolved upon them. 


As we have shown (supra, pp. 46-47), the procedure 
for determining probable cause in a case of this 
type is substantially as careful and fair as that 
employed by the civil authorities. The fact that 
the officers who employ it are in the military serv- 
ice—subject, of course, to the direction of the civil- 
ian Secretary whose specific consent is required 
for action under Article 3(a), supra, p. 46—is 
no basis for concluding that it fails to afford due 
process. 

In short, the fact that Toth was apprehended by 
the military authorities and brought for trial to 
Korea, the place of the alleged offense, ‘‘for the 
proper administration of military justice’’ (R. 93), 
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in no way offends against due process. As the court 
below observed, it is a familiar concept of law that 
a man should be ‘‘answerable for a crime as of the 
time, place and circumstance of its commission, 
rather than the time, place and circumstance of his 
apprehension”’ (R. 40). A trial by court-martial 
is a trial under the authority of the United States. 
For an American trial, a preliminary hearing be- 
fore the defendant is brought to the court having 
jurisdiction is not a matter of constitutional right. 
Hughes v. Gault, 271 U.S. 142, 149; United States 
ex rel. Kassin v. Mulligan, 295 U. 8. 396, 400. As 
Mr. Justice Holmes said for the Court in the Gault 
case (at 149): 


The Constitution does not require any pre- 
liminary hearing before a person charged with 
a crime against the United States is brought 
into the Court having jurisdiction of the 
charge. There he may deny the jurisdiction 
of the Court as he may deny his guilt, and the 
Constitution is satisfied by his right to con- 
test it there. With immaterial exceptions any 
one in the United States is subject to the ju- 
risdiction of the United States and may be re- 
quired to stand trial wherever he is alleged 
to have committed the crime. 


Even in eases of extradition from one state to an- 
other, there is no constitutional requirement that 
the governor of the asylum state grant a hearing 
to the accused before honoring a demand for extra- 
dition. Marbles v. Creecy, 215 U.S. 63, 68. 
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Of course, habeas corpus is available in appro- 
priate circumstances to test the validity of extradi- 
tion or removal. *® And here we reach the heart of 
the answer to petitioner’s claim that due process is 
inevitably violated because the military authorities 
have undertaken to remove Toth to Korea, the place 
of the crime, to stand trial. As the court below 
points out (R. 46), and as the events of this case 
demonstrate, ‘‘the federal courts were open to Toth 
upon petition for a writ of habeas corpus at every 
instant after his apprehension’’—insuring his right 
to due process and safeguarding against action by 
the military authorities in excess of their jurisdic- 
tion. 

Habeas corpus is the traditional method of deter- 
mining whether a person is rightfully held by the 
armed forces as one subject to military jurisdiction. 
Billings v. Truesdell, 321 U.S. 542; Ex parte 
Quirin, 317 U.S. 1; Application of Yamashita, 327 
U.S. 1; Hagles v. Samuels, 329 U.S. 304. While, 
normally, review of court-martial jurisdiction is 
deferred until all remedies within the military sys- 
tem have been exhausted (Gusik v. Schilder, 340 
U.S. 128), the courts can, as they have in this case, 
consider the transfer from civilian to military ju- 
risdiction a sufficiently special circumstance to 
justify issuance of the writ before trial to test the 
right of the military to take custody of a discharged 


19 On extradition, see United States ex rel. Darcy v. Super- 
intendent of County Prisons, 111 F. 2d 409 (C.A. 3), cer- 
tiorari denied, 311 U.S. 662. Removal cases are discussed in 
note 22, p. 54, infra. 


65454 O—56—pt. 223 
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serviceman in civilian status at the time of his ap- 
prehension. Cf. Sunal v. Large, 332 U.S. 174, 179- 
180. Thus, in Billings v. Truesdell, 321 U.S. 542, 
habeas corpus was the means by which a person 
held for trial by court-martial obtained his release 
on the ground that he was not subject to military 
jurisdiction. And see Ex parte Quirin, supra, *° 
In the civil courts of the federal system, a war- 
rant of removal to a distant place is issued ‘‘upon 
the production of a certified copy of the indictment 
and upon proof that the defendant is the person 
named in the indictment.’’ Rule 40(b)(3), F. R. 
Crim. P. Toth’s removal upon sworn charges, fol- 
lowing scrutiny by the Secretary of the Air Force, is 


20 The Government conceded jurisdiction in this case (R. 21) 
although Toth had been transferred to Korea when the writ 
was sought. There is no question that Toth could have sought 
habeas corpus when he was apprehended in Pittsburgh or at 
any time until he was flown to Korea. The case is thus 
different from one where a person has never had a cause of 
action which was clearly within the jurisdiction of a district 
court of the United States, as, for example, an American 
citizen apprehended outside the territorial or maritime jurisdic- 
tion of the United States by authority of the United States. 
The question of jurisdiction presented by the latter situation 
has not been decided by this Court although there is an intima- 
tion in Johnson v. Eisentrager, 339 U.S. 763, 790, that an 
American citizen in such a position ought to have “standing 
to invoke the process of federal courts somewhere.” The 
situation presented here is substantially like that in Burns v. 
Wilson, 346 U.S. 137, where the petitioners were convicted by 
court-martial in Guam, within the jurisdiction of a federal 
district court, and subsequently, after transfer to Japan for 
convenience of the Government, commenced habeas corpus 
proceedings in the United States District Court for the Dis- 
trict of Columbia. The Government did not contest jurisdic- 
tion and this Court considered and decided the issues presented 
by the petition. 
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by no means a strikingly dissimilar procedure.” 
Safeguarded ultimately by the availability of ha- 
beas corpus, the procedure thus meets fully the 
standards of fairness prescribed by due process. 
And there is no need to consider now the entire 
scope of the issues which might be open on a peti- 
tion for habeas corpus brought to test the exercise 
of military jurisdiction under Article 3(a).” (Cf. 
note 21, supra.) It is enough for present purposes 
that the remedy is available and that petitioner, 
who has employed it, raises no specific claim that 
Toth has been treated unfairly, but only assails 
the root and branch of military jurisdiction as 
presenting, by its very existence, a violation of the 
Constitution. It is sufficient answer to reiterate 
that Congress had power to create such jurisdic- 
tion, that the procedures for its exercise are fair 


*1 There is no problem of identity in this case. It may be 
assumed, however, that such an issue would be among those 
open in the habeas corpus court, being simply one form of the 
question whether the civilian apprehended was subject to 
military jurisdiction. Cf. Billings v. Truesdell, supra. 

22 Reverting to the analogy of removal proceedings in the 
civil courts (see Sunal v. Large, 332 U.S. 174, 179, n. 13), it 
has been held there that habeas corpus is available to deter- 
mine whether the court to which the defendant is to be re- 
moved has jurisdiction over the offense (Salinger v. Loisel, 265 
U.S. 224), although jurisdiction will not be decided if the 
issue involves complex facts or seriously controverted ques- 
tions of law (Rodman v. Pothier, 264 U.S. 399). The courts 
have also examined the question of whether removal violates 
a constitutional right (Haas v. Henkel, 216 U.S. 462) and 
whether there is an entire lack of evidence to support the 
charge (Tinsley v. Treat, 205 U.S. 20; but cf. Umted States 
ex rel. Kassin v. Mulligan, 295 U.S. 396, 401). 
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ones, and that the civil courts are open to enforce 
the Constitution’s guarantee of due process. 


We add a word, finally, regarding the dire con- 
sequences petitioner foresees from affirmance of 
the decision below. The forebodings are unwar- 
ranted. The subject of civilian supremacy over 
the military is one on which the Congress has been 
uniformly alert. We have sufficiently emphasized 
that, as the bare language of Article 3(a) makes 
clear, it applies to the extremely narrow area of 
erimes over which the civil courts lack jurisdiction. 
The provision has been ringed around by careful 
administrative safeguards against irresponsible 
employment even in the exceptional cases it covers. 
It leaves intact the statute of limitations and the 
other procedural guarantees with which Congress 
was mainly concerned when it enacted the new 
Uniform Code. In nearly four years of opera- 
tion, it has been invoked on a total of two occasions 
—in this and one other case where the accused 
tested by habeas corpus the propriety of the asser- 
tion of jurisdiction over him. * 


28 Rubenstein v. Wilson, 212 F. 2d 631 (C.A. D.C.). Though 
the only issue considered in the opinion was whether Ruben- 
stein had been, at the time of the offense (“the relevant pe- 
riod,” p. 632), a person “accompanying” the armed forces 
within Article 2(11) of the Uniform Code, it was undis- 
puted that this status had ended before his apprehension. 
Thus, when the issue of accompaniment was finally resolved 
against him (Matter of Rubenstein, D.D.C., August 27, 1954, 
No. 104-53), jurisdiction rested on Article 3(a) and had ac- 
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Judged by the actual facts of the problem, the 
picture petitioner paints of secret arrests, of un- 
bridled military power, and of millions of veterans 
set adrift on seas of insecurity does not square with 
any discernible realities. It may not be amiss to 
recall again that the ‘‘basic guarantees’’ of due 
process ‘‘have long been recognized and honored 
by the military courts as well as the civil courts.”’ 
Burns v. Wilson, 346 U.S. 137, 142-143. Military 
requirements are at their best unpleasant—for the 
soldier sent to Korea to fight as well as the recently 
discharged airman sent there to stand trial by an 
American court-martial for a murder he is alleged 
to have committed while he served there. The prob- 
lems are not solved in either case by judging the 
powers of Congress against a presumption that the 
military jurisdiction it confers will be exercised 
without regard to individual rights. 

In simple and literally apt terms that reflect 
Everyman’s deepest ‘‘sense of injustice,’’** Con- 
gress has judged that members of the armed forces 
must not be permitted to ‘‘get away with murder.”’ 


cordingly been exercised only upon consent of the Secretary 
of the Air Force. 

Court-martial jurisdiction over discharged servicemen under 
the 1863 statute (supra, p. 17) was similarly exercised 
very infrequently. See Winthrop, op. cit. supra, pp. 92, 710. 
From 1917 to the effective date of the Uniform Code in 1951, 
the Army and Air Force had a total of nine cases of this type, 
including four referred to earlier which were heard in habeas 
corpus proceedings (Joly, Terry, Marino, and Kronberg, cited 
supra, p. 18). 


24 Cf. Cahn, The Sense of Injustice (N.Y.U. Press, 1949). 
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The judgment is a sound one. The Constitution 
plainly permits the means by which it has been 
implemented.” 


25 We note the suggestion (Pet. Br. 21) that Congress could 
have authorized trial of crimes like the one in this case by the 
civil courts, for which petitioner cites Myers and Kaplan, 
Crime without Punishment, 35 Geo. L. J. 303, 327 (1947). 
Actually, however, those authors on the preceding page also 
suggest the alternative Congress ultimately chose, concluding 
that it “would not controvert any doctrine enunicated by our 
Constitution.” The wisdom of the choice may be arguable; 
as we have noted (supra, p. 23), the Judge Advocate Gen- 
eral of the Army stated vigorously his preference for assigning 
the problem to the civilian courts. But if we are correct 
in our view that the decision Congress made, after weighing 
the alternatives, is constitutional, there is no occasion here 
to reevaluate the choice. See pp. 23-24, 28-30, supra. It is suf- 
ficient to add that there is much to be said for conferring 
jurisdiction on the military courts where (1) the offenses are 
by military personnel subject to military law, (2) discovery 
and investigation are accomplished by military personnel, and 
(3) the place of the offense and the witnesses is likely to be 
somewhere overseas—all of which is true in this case. 
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CONCLUSION 


For the reasons stated, it is respectfully sub- 
mitted that the judgment of the Court of Appeals 
should be affirmed. 
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APPENDIX 


1. The pertinent provisions of the Uniform Code 


of Military Justice, Act of May 5, 1950, e. 169, sec. 
1, 64 Stat. 107, are as follows: 


Article 3 (50 U.S.C. 553). 


Jurisdiction to try certain personnel. 

(a) Subject to the provisions of article 43, 
any person charged with having committed, 
while in a status in which he was subject to 
this code, an offense against this code, punish- 
able by confinement of five years or more and 
for which the person cannot be tried in the 
courts of the United States or any State or 
Territory thereof or of the District of Colum- 
bia, shall not be relieved from amenability to 
trial by courts-martial by reason of the termi- 
nation of said status. 


Article 5 (50 U.S.C. 555). 
Territorial applicability of the code. 

This code shall be applicable in all places. 
Article 7 (50 U.S.C. 561). 


Apprehension. 


(a) Apprehension is the taking into custody 
of a person. 

(b) Any person authorized under regula- 
tions governing the armed forces to appre- 
hend persons subject to this code or to trial 
thereunder may do so upon reasonable belief 
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that an offense has been committed and that 
the person apprehended committed it. 


* * * * + 
Article 9 (50 U.S.C. 563). 
Imposition of restraint. 


(a) Arrest is the restraint of a person by 
an order not imposed as a punishment for an 
offense directing him to remain within certain 
specified limits. Confinement is the physical 
restraint of a person. 


* * * * * 


(c) An officer, a warrant officer, or a civilian 
subject to this code or to trial thereunder may 
be ordered into arrest or confinement only by 
a commanding officer to whose authority he 
is subject, by an order, oral or written, de- 


livered in person or by another officer. The 
authority to order such persons into arrest or 
confinement may not be delegated. 


* * * aa * 

(e) Nothing in this article shall be con- 
strued to limit the authority of persons au- 
thorized to apprehend offenders to secure the 
custody of an alleged offender until proper au- 
thority may be notified. 


Article 32 (50 U.S.C. 603). 


Investigation. 


(a) No charge or specification shall be re- 
ferred to a general court-martial for trial un- 
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til a thorough and impartial investigation of 
all the matters set forth therein has been made. 
This investigation shall include inquiries as 
to the truth of the matter set forth in the 
charges, form of charges, and the disposition 
which should be made of the case in the in- 
terest of justice and discipline. 

(b) The accused shall be advised of the 
charges against him and of his right to be rep- 
resented at such investigation by counsel. 
Upon his own request he shall be represented 
by civilian counsel if provided by him, or mili- 
tary counsel of his own selection if such 
counsel be reasonably available, or by counsel 
appointed by the officer exercising general 
court-martial jurisdiction over the command. 
At such investigation full opportunity shall be 
given to the accused to cross-examine witnesses 
against him if they are available and to pre- 
sent anything he may desire in his own be- 
half, either in defense or mitigation, and the 
investigating officer shall examine available 
witnesses requested by the accused. If the 
charges are forwarded after such investiga- 
tion, they shall be accompanied by a statement 
of the substance of the testimony taken on both 
sides and a copy thereof shall be given to the 
accused. 


* * * * * 
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Article 34 (50 U.S.C. 605). 


Advice of staff judge advocate and reference 
for trial. 


(a) Before directing the trial of any charge 
by general court-martial, the convening au- 
thority shall refer it to his staff judge advo- 
cate or legal officer for consideration and ad- 
vice. The convening authority shall not refer 
a charge to a general court-martial for trial 
unless he has found that the charge alleges 
an offense under this code and is warranted by 
evidence indicated in the report of investiga- 
tion. 

* * * * * 
2. The Manual for Courts-Martial, United 
States, 1951 (promulgated by Executive Order No. 


10214, dated February 8, 1951, 16 F.R. 1303-1469), 
provides in pertinent part: 


Paragraph 11. Termination of Jurisdiction. 
—a. General Rule.—The general rule is that 
court-martial jurisdiction over officers, cadets, 
midshipmen, warrant officers, enlisted per- 
sons, and other persons subject to the code 
ceases on discharge from the service or other 
termination of such status and that jurisdic- 
tion as to an offense committed during a period 
of service or status thus terminated is not 
revived by re-entry into the military service 
or return into such status. rp 


b. Exceptions.—To this general rule there 
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are, however, some exceptions which include 
the following: 


Jurisdiction as to an offense against the 
code for which a court-martial may adjudge 
confinement for five years or more committed 
by a person while in a status in which he was 
subject to the code and for which he cannot be 
tried in the courts of the United States or any 
State or Territory thereof or of the District 
of Columbia is not terminated by discharge 
or other termination of such status (Art. 3a). 
Jurisdiction under Article 3a should not be 
exercised without the consent of the Secretary 
of the Department concerned. 


* * e * * 


Paragraph 19. Apprehension.—a. Who may 
apprehend.—All officers, warrant officers, 
petty officers, noncommissioned officers, and, 
when in the execution of their guard or po- 
lice duties, air police, military police, members 
of the shore patrol, and such persons as are 
designated by proper authority to perform 
guard or police duties, are authorized to ap- 
prehend, if necessary, persons subject to the 
code or subject to trial thereunder upon rea- 
sonable belief that an offense has been com- 
mitted and that the person apprehended com- 
mitted it. See Article 7b. 


* * * * * 
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c. Procedural steps to apprehend.—An ap- 
prehension is effected by clearly notifying the 
person to be apprehended that he is thereby 
taken into custody. The oraer of apprehen- 
sion may be either oral or written. 

d. Securing custody of alleged offender.— 
There is a clear distinction between the author- 
ity to apprehend and the authority to arrest 
or confine. Any person empowered to appre- 
hend an offender is authorized to secure the 
custody of an alleged offender until proper au- 
thority may be notified, the limitations (21a; 
Art. 9) on the power to arrest or confine not-. 
withstanding. 


* * * * * 


Paragraph 21. Arrest and Confinement.— 
a. Who may arrest or confine.—Persons sub- 
ject to the provisions of the code or to trial 
thereunder may be ordered into arrest or con- 
finement as follows: 


(1) Officer, warrant officer, or civilian.— 
Only a commanding officer to whose authority 
the individual is subject may order an officer, 
warrant officer, or civilian into arrest or con- 
finement. The arrest or confinement must be 
effected by an order, oral or written, delivered 
in person or by another officer (Art. 9c). The 
authority to order such persons into arrest or 
confinement may not be delegated (Art. 9c). 
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For this particular purpose, the term ‘‘com- 
manding officer’’ shall be construed to refer 
to an officer commanding a post, camp, station, 
base, auxiliary airfield, Marine barracks, naval 
or Coast Guard vessel, shipyard, or other place 
where members of the armed forces are on 
duty, and the officer commanding or in charge 
of any other command who, under Article 24, 
has power to appoint a summary court-mar- 
tial. 


3. Rule 40 [F. R. Crim. P.]. Commitment to 
Another District ; Removal. 


* ~ * * * 


(b) Arrest in Distant District 


(1) Appearance before Commissioner or 
Judge. If a person is arrested upon a war- 
rant issued in another state at a place 100 
miles or more from the place of arrest, or 
without a warrant for an offense committed in 
another state at a place 100 miles or more from 
the place of arrest, he shall be taken without 
unnecessary delay before the nearest avail- 
able commissioner or a nearby judge of the 
United States in the district in which the ar- 
rest was made. 

(2) Statement by Commissioner or Judge. 
The commissioner or judge shall inform the 
defendant of the charge against him, of his 
right to retain counsel and of his right to have 
a hearing or to waive a hearing by signing a 
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waiver before the commissioner or judge. The 
commissioner or judge shall also inform the 
defendant that he is not required to make a 
statement and that any statement made by him 
may be used against him, shall allow him rea- 
sonable opportunity to consult counsel and 
shall admit him to bail as provided in these 
rules. 

(3) Hearing; Warrant of Removal or Dis- 
charge. The defendant shall not be called upon 
to plead. If the defehdant waives hearing, 
the judge shall issue a warrant of removal to 
the district where the prosecution is pend- 
ing. If the defendant does not waive hearing, 
the commissioner or judge shall hear the evi- 
dence. If the commissioner hears the evi- 
dence he shall report his findings and recom- 
mendations to the judge. At the hearing the 
defendant may cross-examine witnesses 
against him and may introduce evidence in his 
own behalf. If it appears from the commis- 
sioner’s report or from the evidence adduced 
before the judge that sufficient ground has 
been shown for ordering the removal of the 
defendant, the judge shall issue a warrant of 
removal to the district where the prosecution 
is pending. Otherwise he shall discharge the 
defendant. If the prosecution is by indict- 
ment, a warrant of removal shall issue upon 
production of a certified copy of the indictment 
and upon proof that the defendant is the 
person named in the indictment. If the prose- 
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cution is by information or complaint, a war- 
rant of removal shall issue upon the produc- 
tion of a certified copy of the information or 
complaint and upon proof that there is prob- 
able cause to believe that the defendant is 
guilty of the offense charged. If a warrant of 
removal is issued, the defendant shall be ad- 
mitted to bail for appearance in the district 
in which the prosecution is pending in accord- 
ance with Rule 46. After a defendant is held 
for removal or is discharged, the papers in the 
proceeding and any bail taken shall be trans- 
mitted to the clerk of the district court in 
which the prosecution is pending. 


* * * * * 
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SUPPLEMENTAL MEMORANDUM FOR THE RESPONDENT 


During the oral reargument of this case questions 
arose as to whether Congress, having undertaken 
to subject persons like Toth to trial by court-martial 
for offenses of the type involved here, had ade- 
quately provided in Article 9 (50 U.S. C. 563) for 
the ‘‘arrest or confinement”’ of such persons. The 
difficulty centered specifically on the language of 
Article 9 (c) providing that ‘‘[a ]n officer, a warrant 
officer, or a civilian subject to this code or to trial 
thereunder may be ordered into arrest or confine- 
ment only by a commanding officer to whose author- 
ity heis subject’’ (emphasis added). At the request 
of Mr. Justice Reed, this memorandum is submitted 
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to clarify this point. We invite the Court’s atten- 
tion to our discussion of the problem at pp. 40-44 of 
the Government’s original brief. Here, we expand 
that discussion in an effort to erase petitioner’s sug- 
gestion (Pet. Br. 42) that Congress legislated in a 
‘confounding or abortive manner”—that, though 
it clearly attempted to supply the procedures imple- 
menting the jurisdiction conferred by Article 3 (a), 
it slipped and failed to do so in the language of 
Article 9 written specifically for this purpose. 


I 


ARTICLE 3 (A) SUBJECTS PERSONS LIKE TOTH TO 
MILITARY JURISDICTION FOR TRIAL BY COURT- 
MARTIAL 
This is a preliminary point, basic to what fol- 

lows. In his brief (p. 38), counsel for petitioner 

expressly conceded “that the purpose of Article 

3 (a) is to permit trial by court-martial of dis- 

charged servicemen.’’ There has been some sug- 

gestion, however, playing about the word ‘‘amen- 
ability”? in Article 3 (a), that Congress failed 
even to accomplish this purpose. It is important 
at the outset of this memorandum to dispel this 
suggestion. 

Article 3 (a) of the Uniform Code of Military 

Justice * provides: 


2'While it not within the purpose for which this memo- 
randum was requested, we note merely in passing that it is a 
Uniform Code of Military Justice with which we deal in 
this case. Everybody knows, though petitioner denied it 
in argument, that the Code was passed by a Congress bent, 
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(Footnote 1 continued ) 

not on hardening military discipline, but on insuring to the 
fullest extent possible the uniform and fair administration 
of justice for those subject to the Code. Thus, Professor 
Morgan, head of the Committee whose labors substantially 
produced the Code, observed that the objective was to make 
certain “that justice can be done to the accused” as well as 
“that there be no disparities between the services.” Hearings 
before a Subcommittee of the Committee on Armed Services, 
House of Representatives, 81st Cong., Ist Sess., on H. R. 
2498, p. 600. For a similar observation of Secretary For- 
restal, see zd., at 598. And the civilian Court of Military 
Appeals created by the Code noted, in the first volume of 
its reports, its recognition that Congress guaranteed a pat- 
tern of rights in the Code “similar to that developed in 
federal civilian cases.” United States v. Clay, 1 CMR 74, 
77. Spelling out this thought, that tribunal went on to re- 
view some of this Court’s landmark decisions on procedural 
due process to mark the direction of its intended approach. 
See id, at 78-80. And the subsequent years have given con- 
crete testimony in case after case that the Congressional 
purpose to insure American standards of justice under the 
Code is to be scrupulously heeded. To cite only random and 
quickly discovered examples, the Boards of Review and 
Court of Military Appeals have enforced with rigor prohibi- 
tions against unreasonable searches and seizures (e. g., United. 
States v. Thomas, 4 CMR 729; United States v. Guest, 11 
CMR 758), against infringements of the very extensive rights 
under the Code to the effective assistance of qualified counsel 
(e. g., United States v. Sizemore, 10 CMR 70; United States 
v. Lam, 17 CMR 697), and against confessions unlawfully 
procured (e. g., United States v. Branch, 10 CMR 417; United 
States v. Josey, 14 CMR 185, 195-196)—this latter category 
including confessions obtained where there was not strict 
compliance with the duty to warn the accused of his right 
under Article 31 to remain silent and that incriminating 
statements may be used against him (United States v. Hernan- 
dez, 16 CMR 39), a requirement which goes beyond the usual 
rules on this subject in civilian tribunals (Wilson v. United 
States, 162 U. S. 613, 623; Powers v. United States, 223 U.S. 
303, 313). 
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Subject to the provisions of article 43, 
any person charged with having committed, 
while in a status in which he was subject 
to this code, an offense against this code, 
punishable by confinement of five years or 
more and for which the person cannot be 
tried in the courts of the United States 
or any State or Territory thereof or of the 
District of Columbia, shall not be relieved 
from amenability to trial by courts-martial 
by reason of the termination of said status. 
[Emphasis added. ] 

Congress could not have spoken more plainly 
to confer upon the military jurisdiction to subject 
persons like Toth ‘‘to trial by courts-martial 
** *.”’ Tt is frivolous to argue, as petitioner has 
apparently attempted to do, that the word ‘‘amen- 
ability’’ fritters Article 3 (a) away as a kind of 
moral, unenforceable judgment of what ought to be. 
‘* Amenable,’’ Webster teaches, means ‘‘liable to be 


* Article 43 is the statute of limitations, expressly made 
available as a defense in a prosecution under Article 3 (a). 
For five offenses—desertion or absence without leave in time 
of war, aiding the enemy, mutiny, or murder—there is no 
limitation. Desertion and absence without leave, both matters 
of military record when they occur, are extremely unlikely 
ever to be subjects of Article 3 (a) prosecutions—4. e., offenses 
undiscovered or not prosecuted before the defendant’s dis- 
charge. Mutiny is similar in this respect. Thus, of the 
five, only murder and aiding the enemy are liable to be in- 
volved in such cases, And as to murder, with which we are 
concerned here, it is of course almost universally the rule 
that there are no limitations on the time for prosecution. 
See, ¢. g., 18 U.S. C. 3281. 
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brought to account or judgment; answerable.”’ 
Squarely within the opening language of Article 
3 (a), Toth is a ‘‘person charged’’ with an offense 
of the kind the Article describes, committed while 
he was an airman—4. e¢., “‘in a status in which he 
was subject to this code * * *.’’ While in that 
status, he was “‘amenable’”’ to trial by court-martial. 
Article 3 (a) declares unambiguously that his 
discharge—‘‘the termination of said status’’—is 
not to relieve him from such ‘‘amenability.’’ 
Further discussion could make the statutory 
meaning no clearer than it is rendered by the 
plain language Congress chose.’ Leaving aside 
the important question of constitutional power, 
which is not a subject of this narrow memorandum, 
there is no doubt that Article 3 (a) extends court- 
martial jurisdiction over persons like Toth. 


IT 


ARTICLES 7 AND 9, SPECIFICALLY TAILORED TO IM- 
PLEMENT ARTICLE 3 (A), AUTHORIZE APPREHENSION 
AND ARREST OR CONFINEMENT OF PERSONS SUBJECT 
TO THE JURISDICTION OF COURTS-MARTIAL UNDER 
ARTICLE 3 (A) 


Articles 7 and 9 deal with the apprehension 
(taking into custody) and arrest (moral re- 
straint) or confinement (physical restraint) of 


*In our main brief (pp. 20-24), we sketch the legislative 
history which points with equal clarity to the conclusion 
that persons like Toth were intended to be subject to court- 
martial jurisdiction under Article 3 (a). 
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persons subject to military jurisdiction. For most 
such persons, military jurisdiction extends to mat- 
ters like assigning their duties, controlling their 
movements, and regulating their daily conduct 
in accordance with the Uniform Code of Military 
Justice, because they are in a ‘‘status in which 
[they are] subject to this code.’’ For the narrow 
class of persons like Toth, who are no longer 
“‘subject to this code’’ for their conduct today, 
the jurisdiction exists only because they remain, 
for offenses while they were in service, amenable 
‘“‘to trial thereunder’”’ (Articles 7 and 9)—4. e., 
under the code. Congress tailored the pertinent 
provisions of Articles 7 and 9 to deal precisely 
with both classes. Here we undertake to expli- 
cate the meaning of these provisions and their 
exact application to Toth. We shall show how 
the military jurisdiction conferred in Article 
3 (a) is clearly effectuated by the authority to 
apprehend in Article 7 and the authority to arrest 
or confine in Article 9. We shall demonstrate 
how the authority created by Article 3 (a), like 
all military authority (however broad or narrow), 
is exercised by commanding officers and others 
acting under orders. And we shall show that 
Congress spoke meaningfully and with clarity 
when it referred, for persons like Toth as well 
as other classes specified in Article 9, to ‘‘a com- 
manding officer to whose authority he is sub- 
ject * * *.”’ For Toth and those like him, the 
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“tauthority’’ is the accompaniment of the juris- 
diction conferred by Article 3 (a), and, as the 
record shows, was reposed in an appropriate eom- 
manding officer by orders. This is how all mili- 
tary authority is given to commanding officers. 
And it makes no difference that, for purposes 
other than those of Articles 3 (a), 7, and 9, Toth 
had no ‘‘commanding officer’? who could assign 
his daily duties, ete. 

1. To outline the procedures in their order, we 
start with apprehension, under Article 7, whieh 
presents no basis for the ‘‘casus omissus’’ peti- 
tioner has undertaken to carve through the phrase 
“commanding officer’’ in Article 9 (c). “Appre- 
hension is the taking into custody of a person’’— 
Article 7 (a)—the civilian counterpart of which 
is commonly deseribed as ‘‘arrest.’’* Article 7 
(b) provides: 

Any person authorized under regulations 
governing the armed forces to apprehend 
persons subject to this code or to trial 
thereunder may do so upon reasonable 
belief that an offense has been committed and 


that the person apprehended committed it. 
[Emphasis added. ] 


As was pointed out on the oral argument, the 
words we have italicized—‘‘or to trial there- 


under’’—were added to the bill which became the 
Uniform Code after the inclusion of Article 3 


« See our original brief, p. 42, fn. 16. 
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(a).° The plain purpose of the addition was, 
of course, to cover precisely persons like Toth 
who, though not ‘‘subject to this code’’ for offenses 
at the time of their apprehension are “subject * * * 
to trial thereunder’’ by virtue of Article 3 (a). 
The effectiveness of this apprehension provision 
appeared to present no problem at the argument 
and need not be labored here. It may be help- 
ful, however, to trace the steps in its applica- 
tion to Toth. Like the rest of the Code, and 
like previous military codes for many years past, 
Article 3 (a) is implemented: and restricted by 
Presidential regulations in the Manual for 
Courts-Martial (1951). See Article 36 of the 
Uniform Code of Military Justice. Safeguard- 
ing the power conferred by Article 3 (a), para- 
graph 11b of the Manual permits the exercise 
of this power only with ‘‘the consent of the Sec- 
retary of the Department concerned.’’ And so in 


5 The original bill which became the Uniform Code did 
aot contain the provision under which Toth is being prose- 
cuted. During the House Hearings, this Court’s decision 
in Hirshberg v. Cooke, 336 U. S. 210, was considered, and 
the provision here in issue was written to fill the gap that 
case disclosed. See our main brief, pp. 20-24. The Senate 
Committee accepted this change, and also added to Articles 
7 and 9 the words “or to trial thereunder,” which first appear 
in H. R. 4080 as reported by this Committee, and which 
cover specifically apprehension and arrest or confinement in 
cases of this type. Compare Hearings before a Subcom- 
mittee of the Committee on Armed Services, U. S. Senate, 
on S. 857 and H. R. 4080, 81st Cong., 1st 8ess., pp. 3, 4, with 
S. Rep. No. 486, 8ist Cong., 1st sess., pp. 5, 8. 
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this case, after investigation of the charges against 
Toth (Ri 19; see also R. 54-55, 57),° the Acting 
Secretary of the Air Force, satisfied that there 
was probable cause to believe Toth guilty of the 
alleged murder, ordered the Air Provost Marshal 
to apprehend and deliver Toth to the Commanding 
General, Fifth Air Force (R. 19-20). This same 
order, directed to the Fifth Air Force Command- 
ing General through the Provost Marshal (R. 19), 
authorized the former to proceed with the court- 
martial charges (R. 20)., The order for appre- 
hension was duly passed through appropriate 
military channels (beginning with the Provost 
Marshal) and executed by officers and enlisted 
men assigned to this duty (R. 75-76, 77, 78). 

We arrive, then, at this point. The statutory 
power to try Toth by court-martial (Article 3 (a) ), 
and to take him into custody for this purpose 
(Article 7), is clear and has been duly exercised 
in this case. Does the whole edifice fall, as he 
claims, for want of further authority to confine 
him for trial? This involves Article 9, which, 
we think, answers beyond doubt the suggestion 
that Congress failed at this last point to effectu- 
ate its plain purpose. 

2. Article 9 provides in pertinent part: 

(a) Arrest is the restraint of a person 
by an order not imposed as a punishment 


*Contrary to a statement of counsel for petitioner on 
rebuttal during the peargument. 
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for an offense directing him to remain with- 
in certain specified limits. Confinement is 
the physical restraint of a person. 

* * * * * 


(c) An officer, a warrant officer, or a 
civilian subject to this code or to trial there- 
under may be ordered into arrest or con- 
finement only by a commanding officer to 
whose authority he is subject, by an order, 
oral or written, delivered in person or by 
another officer. The authority to order 
such persons into arrest or confinement 
may not be delegated. [Emphasis added. ] 


* * * * * 


(e) Nothing in this article shall be con- 
strued to limit the authority of persons 
authorized to apprehend offenders to secure 
the custody of an alleged offender until 


proper authority may be notified. 
As in Article 7, the words “or to trial there- 
under’? were added to deal with persons like 
Toth—a civilian not ‘‘subject to this code”’ but 
‘‘subject * * * to trial thereunder.”’ 

It is claimed, however, that this pointed effort 
fails because, for such persons, there is no ‘‘com- 
manding officer to whose authority’ they are 
subject. The invented casus omissus disappears 
upon analysis. To be sure, Toth and others in 
his class have no ‘‘commanding officer”’ to whose 
authority they are subject in the sense that, apart 
from the court-martial power, their daily comings 
and goings are subjects of military command. 
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But there is, nevertheless, military ‘‘authority’’ 
(jurisdiction) over such persons for the purposes 
and under the grant of Article 3 (a). Like all 
military authority, this authority is distributed 
to appropriate ‘‘commanding officers’’ by orders 
within the military establishment. This may be 
illustrated by considering first how a commanding 
officer comes to have authority over anybody at all 
and then how the pattern applies similarly to 
persons who, like Toth, are subject to military 
jurisdiction only for court-martial purposes, 

Consider Lt. Jones or Mr. Smith, a civilian 
accompanying the armed forces outside the con- 
tinental limits of the United States.’ Lt. Jones 
is assigned to X Battalion and is under the com- 
mand of the battalion commander, Lt. Col. Brown. 
Mr. Smith serves under the same ‘‘commanding 
officer.” Both are subject to very extensive regu- 
lation by Lt. Col. Brown, who is their command- 
ing officer. But no statute says this in terms. 
No regulation specifically makes Lt. Col. Brown 
their commanding officer. They are in his com- 
mand, and he is their commander, by virtue of 
orders distributing military authority and respon- 
sibility. The reason his control over them is 
extensive is that military authority over persons 
in their situation is extensive. And appropriate 
orders delegating that extensive authority con- 
fide it in Lt. Col. Brown. 

* Such a civilian is subject to court-martial jurisdiction 
under Article 2 (11) of the Uniform Code. 
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With respect to Toth, on the other hand, there 
is also military authority—much more limited 
it is true, but equally real and equally assignable 
to appropriate commanders. The authority over 
him is the power to try him by court-martial, 
and to apprehend and confine him for that pur- 
pose. Like most other powers in the national 
military establishment, this authority is assigned 
to and executed by appropriate commanders. No 
statute or regulation expressly names Toth’s 
“commanding officer’’ for this purpose any more 
than it names the commanding officer of Lt. 
Jones or Mr. Smith—or of a deserter whose unit 
has been deactivated but who remains subject 
to apprehension and arrest or confinement for 
trial by court-martial. In each instance, ‘never- 
theless, the power of the military exists by act 
of Congress and is delegated by orders to appro- 
priate commanders. 

So Congress did no vain thing when, in addi- 
tion to providing for arrest or confinement of 
civilians “‘subject to this code,’’ it aimed squarely 
at persons like Toth by adding civilians ‘‘subject 
** * to trial thereunder * * *.”’ With all 
civilians, as with officers and warrant officers, 
Congress restricted the power of arrest * and con- 


* For clarity, we note again that “arrest” in Article 9 means 
“restraint” (and “confinement” means “physical restraint”) 
while the “apprehension” provided for in Article 7 is the 
“taking into custody” usually described as “arrest” im civilian 
terminology. 
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finement to “a commanding officer to whose au- 
thority” such persons are subject. The conten- 
tion that for Toth’s specifically designated class 
there can never be any such commanding officer 
strains unsuccessfully to nullify the statute. The 
answer, to repeat it for emphasis, is that Article 
3 (a) confers military authority over Toth; that 
this authority, like any other, is distributed 
through the chain of command; and that any com- 
manding officer duly assigned authority over Toth 
for the purposes of court-martial under Article 
3 (a) is ‘‘a commanding officer to whose authority 
he [Toth] is subject * * *.” 

Before touching upon the details of the applica- 
tion of this authority in Toth’s case, we mention 
one other point about which questions were raised 
during argument. The second sentence of Article 
9 (ce) provides: ‘The authority to order such per- 
sons into arrest or confinement may not be dele- 
gated.”’ Obviously this does not mean that the 
general of an army must order the arrest of any 
officer or civilian subject to his authority. There 
is in the military a hierarchy of commands. De- 
pending on how particular areas of military juris- 
diction are distributed, a given individual fre- 
quently has more than one “‘commanding officer 
to whose authority he is subject’’—in the Air 
Force, for example, a wing, group, or squadron 
commander. Thus the commanding officer to 
whose authority a civilian “subject to this code’”’ 
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is answerable depends on the individual or indi- 
viduals to whom this portion of the military 
power has been assigned. Similarly with Toth, 
or persons like him “subject * *.* to trial’’ 
under the Code, the determination of which “com- 
manding officer’? is one to whose authority he 
is subject is made by examining the orders as- 
signing this head of military jurisdiction. The 
prohibition against delegation of authority to 
order (as distinguished from executing the order) 
arrest or confinement of officers or civilians 
simply insures that this authority will never be 
exercised by anyone less than a ‘‘commanding 
officer’’—so that, for example, an officer without 
command authority or a first sergeant may never 
be given the power to order such arrests. 

As we have noted (supra, p. 9), the order of the 
Acting Secretary authorized the Commanding 
General, Fifth Air Force, to exercise the court-mar- 
tial power over Toth. We have also pointed out 
that Toth’s apprehension conformed to Article 7. 
And so the order of the Commanding General, 
Fifth Air Force, confining Toth when he was 
delivered to Korea was unquestionably valid 
under Article 9 (¢c) of the Code.’ 


® The order of confinement is not in the record (but see 
R. 9), since it has never been, and is not now, disputed that 
the Fifth Air Force Commanding General duly made such 
an order once Toth was delivered into his authority. The 
contention here, as below, is simply that there could not be 
an Officer anywhere who could order Toth’s confinement. 
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While, in military usage under the Code, Toth’s 
“eonfinement’’ under Article 9 began after his 
arrival in Korea, with the restraint theretofore 
being part of the precedent process of apprehen- 
sion and delivery, it would make no difference 
in this case if the earlier period from his appre- 
hension to delivery in Korea were also viewed 
as ‘‘confinement.’’ For, as we have observed, 
each step in the procedure, beginning with the 
Acting Secretary’s order, was under the direction 
of an appropriate ‘‘commanding officer’ (R. 68, 
75—76, 77, 78). 


Nevertheless, we note, on advice from the Air Force, that, 
although Article 9 (c) makes an oral as well as a written 
order sufficient for confinement, Toth’s confinement in Korea 
was in fact directed in writing by the Commanding General. 

10 As petitioner points out (Pet. Br. 42), paragraph 19d 
of the Manual for Courts-Martial provides that a “person 
empowered to apprehend an offender is authorized to secure 
the custody of an alleged offender until proper authority 
may be notified * * *.” So, for example, if an officer sta- 
tioned at Fort Meade, Maryland, is absent without leave in 
California, those apprehending him would notify Fort 
Meade’s Commanding General, who would normally order 
his delivery, frequently under guard, to Fort Meade for 
trial. The procedure is the same where trial is to be at 
some point overseas, for the Code is “applicable in all 
places.” Article 5. Cf. Hironimus v. Durant, 168 F.2d 288 
(C. A. 4), certiorari denied, 335 U. S. 818. And it applies 
equally ‘to ‘civilians “subject to this code or to trial there- 
under * * *.” Cf. United States ew rel. Mobley v. Handy, 
176 F, 2d 491 (C. A. 5), certiorari denied, 338 U. S. 904. 
The procedure is identical here except that, as frequently 
happens, the duty to apprehend and deliver to proper author- 
ity was detailed in advance by the order of the Acting Sec- 
retary (R. 19-20). 
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Moreover, as we have observed (note 9, supra), 
the issue here, as presented by the petition for 
certiorari and the argument on the merits, is 
purely the legal one whether the whole effort in 
Articles 3 (a), 7, and 9 founders on the “com- 
manding officer’? phrase, not the factual question 
of how confinement was actually effected. Our 
discussion of the facts has been designed merely 
to flesh out the analysis of military authority in 
operation as it is governed by the pertinent Code 
provisions. The whole, we believe, amply demon- 
strates that Congress knew what it was about, 


Moreover, while “confinement” of Toth in the usual sense 
of Article 9 began upon his delivery to Korea, we have 
already pointed out that his case would be no better if the 
“holding in custody” and delivery prior thereto were viewed 
as confinement. Petitioner’s brief errs in the suggestion 
(p. 39) that the Acting Secretary could not qualify as a 
“commanding officer” under Article 9 (c) because he is a 
civilian. Actually, the Secretary is certainly described in 
the provision of the Manual (par. 2la (1)) petitioner 
quotes on this point (Pet. Br. 39, fn. 8) as an “officer * * * 
in charge of any * * * command who, under Article 24, has 
power to appoint a summary court-martial.” The Secretary, 
listed only second to the President in the list of those em- 
powered under Article 22 to appoint general courts-martial, 
is thus authorized by Article 24 (a) (1) to appoint a sum- 
mary court-martial. (Article 24 (a) (1) gives this power 
to “any person who may convene a general or special court- 
martial * * *.”) And the Secretary’s command is, of 
course, the entire Air Force. 5 U. S. C. 626. It would 
come as a stunning surprise to those in the Air Force to 
learn that a lieutenant commanding an “auxiliary airfield” 
has a power to order arrest or confinement which is denied 
to the Secretary. Petitioner’s suggestion that this is so is 
absurd. 
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and that the important issues of constitutional 
power in this case cannot be escaped by peti- 
tioner’s insistence on reading only futility in the 
clear, orderly, and perfectly apt terms through 
which Congress expressed its purpose. 
Respectfully submitted. 
Simon E. Sospevorr, 
Solicitor General. 
Warren Ouney, ITI, 
Assistant Attorney General. 
MarvIN E. FRANKEL, 
Assistant to the Solicitor General. 
JOSEPH J. F’. CLARK, 
Major, USAF, 
Office of the Judge Advocate General, 
United States Air Force. 
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Yuthe Supreme Gourt of the inited States 


OctToBER TERM, 1951 


No. 411 


YvVETTE J. MADSEN, PETITIONER 
v. 


Nina KINSELLA, Warpen, U. S. REFORMATORY 
FOR WOMEN 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT 
OF APPEALS FOR THE FOURTH OIRCUIT 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 


The opinion of the Court of Appeals (R. 
116-124") is reported at 188 F. 2d 272. The 


1 The record in the Court of Appeals below has been certi- 
fied to this Court in two parts. The first part contains the 
proceedings in the District Court for the Southern District 
of West Virginia (pp. 1-202) and proceedings in the Court 
of Appeals for the Fourth Circuit (pp. 203-221). The sec- 
ond part contains the printed joint appendix below (pp. 
1-114), and the proceedings in the Court of Appeals (pp. 
115-125), and has been printed. 

The designation “Tr.” refers to the first part of the record 
and the designation “R.” refers to the printed record. 
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opinion of the District Court (R. 78-93) is re- 
ported at 93 F. Supp. 319. 


JURISDICTION 


The judgment of the Court of Appeals was 
entered April 2, 1951 (R. 125). On June 25, 
1951, by order of the Chief Justice, the time 
within which to file the petition for a writ of cer- 
tiorari was extended to and including July 31, 
1951 (R. 125). The petition was filed on July 26, 
1951, and was granted on November 5, 1951 (R. 
126). The jurisdiction of this Court is invoked 
under 28 U.S. C. 1254 (1). See also Rules 37 (b) 
(2) and 45 (a), F. R. Crim. P. 


QUESTIONS PRESENTED 


1. Whether the United States Court of the 
Allied High Commission had jurisdiction to try 


for murder committed in Germany the civilian 
wife of a United States Air Force officer residing 
with him in the United States area of control 
in Germany. 

2. Whether the tribunal by which petitioner 
was convicted of murder was lawfully constituted 
and employed lawful procedures. 


CONSTITUTIONAL PROVISION AND STATUTES INVOLVED 
The constitutional provision and statutes in- 


volved are set forth in the Appendix, infra, pp. 
77-719. 


STATEMENT 


Petitioner was tried and convicted by the tri- 
bunal originally entitled the ‘‘United States Mili- 











834 STATUS OF FORCES AGREEMENTS 


tary Government Court for Germany,’ later 
entitled the ‘‘United States Court of the Allied 
High Commission for Germany,’’ upon the charge 
that on October 20, 1949, in the United States Area 
of Control in Germany, she shot and killed her hus- 
band, a lieutenant serving in the United States 
Air Force (R. 30, 34, 36-37). Petitioner insti- 
tuted habeas corpus proceedings in the District 
Court for the Southern District of West Virginia, 
challenging the jurisdiction of the tribunal which 
tried and sentenced her (R. 3-8). The District 
Court refused to discharge petitioner (Tr. 196- 
197) and its decision was unanimously affirmed 
by the Court of Appeals for the Fourth Circuit 
R. 116-125). The habeas corpus proceeding 
was tried upon the basis of exhibits and an agreed 
statement of facts (R. 27-78), which may be sum- 
marized as follows: 

Petitioner is a citizen of the United States. In 
or about the month of November 1947, she and 
her husband entered the United States Zone of 
Occupied Germany (R. 27).’ 

2 Petitioner was transported to Germany by the Army, and 
she and her husband were granted billets requisitioned by the 
Army for military use. She was permitted use of facilities 
maintained by the Army for its personnel. In general she 
enjoyed all immunities from German jurisdiction granted 
persons in the armed forces of the United States (R. 27-28). 
Certain immunities from the jurisdiction of German courts 
were granted to nationals of the United Nations or to “mem- 
bers of the families” of the armed forces by Military Govern- 


ment Law No. 2 and Allied High Commission Laws Nos. 2 
and 13 (R. 102, 111-112, 113). 
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Military government had been established in 
Germany by General Eisenhower in July 1945 
(R. 102-103). By Military Government Proc- 
lamation No. 2, dated September 19, 1945, ‘“‘the 
German law in force at the time of the occupa- 
tion” was declared “applicable in each area of 
the United States Zone of Occupation,’’ except 
as repealed or superseded by the Military Gov- 
ernment or other competent authority (R. 103). 
The composition, jurisdiction, and procedure of 
the first military government courts in Germany 
were set forth in Military Government Ordinance 
No. 2 (R. 100-101). Such courts had jurisdiction 
“‘over all persons in the occupied territory except 
persons other than civilians who are subject to mili- 
tary, naval or air force law * * *.’’ The 
courts had jurisdiction, inter alia, over: 

(i) All offences against the laws and 
usages of war. 

(ii) All offences under any proclama- 
tion, law, ordinance, notice or order issued 
by or under the authority of the Military 
Government or of the Allied Forces. 

(iii) All offences under the laws of the 
occupied territory or of any part thereof. 

Military Government Law No. 2 denied the courts 
of Germany jurisdiction over ‘‘[c]riminal cases 
involving * * * a dependent accompanying 
fany person serving with the Armed Forces of 
any of the United Nations], or [a]ny national of 
the United Nations * * * ” (R. 102). 
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By Military Government Ordinances Nos. 31, 
32, and 33 (14 Fed. Reg. 124-133), effective Au- 
gust 18, 1948, the court system was revised to 
establish the United States Military Government 
Courts for Germany upon a district basis with a 
Court of Appeals for the United States Area of 
Control (R. 104-105). The criminal jurisdiction 
of the Military Government Courts was defined 
in Article 7 of Ordinance 31, as follows: 


Article 7, jurisdiction of District Courts 
in criminal cases. (1) District Courts shall 
have criminal jurisdiction over all per- 
sons in the United States Area of Con- 
trol except persons, other than civilians, 
who are subject to military, naval or air 
force law and are serving with any forces 
of the United Nations. No person subject 
to military law of the United States shall 
be brought to trial for any offense except 
upon authorization of the Commander in 
Chief, European Command. No member 
of an Allied Mission, visiting governmental 
official, or person subject to the military 
law of any country other than the United 
States, shall be brought to trial for any 
offense except upon authorization of the 
Military Governor. 

(2) District Courts shall have jurisdic- 
tion to hear and decide cases involving: 

(i) Offenses under legislation issued by 
or under the authority of the Allied Con- 
trol Council ; 

(ii) Offenses under United States Mili- 
tary Government Legislation ; 
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(111) Offenses under German law in force 
in the Judicial District of the Court. 

On December 11, 1948, by command of General 
Clay, Commander in Chief of the European Com- 
mand, United States Army, authorization was 
given ‘‘for trial of any dependent of a member 
of the United States Armed Forces * * * for 
any non-military offenses before the appropriate 
Military Government Court established by Mili- 
tary Government Ordinance No. 31 unless, in a 
particular case, this headquarters had directed 
trial by Court Martial’’ (R.71).° Later, a similar 
authorization was given with respect to civilian 
employees of the Armed Forces. 

The potential jurisdiction of these courts may 
be measured by the fact that the United States 
Area of Control has a German population of 
about 17,000,000, together with a varying number 
of United Nations nationals including refugees. 
As of November 30, 1949, there were in Germany 
approximately 34,000 dependents of members of 
the United States Armed Forces, plus 4,700 civilian 
employees with 5,000 dependents. Other United 
States agencies, such as the State Department, had 
4,100 employees in Germany.“ The courts have 
been handling at least 1,000 criminal cases per 
month including, it is estimated, from 25 to 30 cases 
involving American civilians. 

* For a general account of the development of the Military 
Government courts, see Gen. Lucius D. Clay, Decision In 
Germany (1950), pp. 246-248. 


* Both groups of civilian employees presumably include 
some aliens. 
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In April 1949, the Governments of the United 
States, the United Kingdom, and France agreed 
to the establishment of a provisional, limited 
German Federal Republic in their zones and to 
the establishment of an Allied High Commission 
composed of one High Commissioner of each of 
the three occupying powers as the supreme agency 
to exercise control. This plan became effective 
September 21, 1949, and the supreme authority 
in the United States Area of Control became the 
United States High Commissioner appointed by 
the President. Offices and officials with new 
titles were established under the Office of the 
United States High Commissioner for Germany. 
However, former military government laws re- 
mained in effect unless specifically changed, and 
the courts established under Military Government 
Ordinance No. 31 became responsible directly to 
the United States High Commissioner. Courts 
of the German Federal Republic, as before, were 
not allowed jurisdiction over members of families 
of occupation force personnel.‘ 





‘Certain details of the above steps taken in 1949 may be 
set forth as follows: 

By Executive Order of the President 10062, dated June 6, 
1949, the position of United States High Commissioner was 
created. The order provided, inter alia, that the Commis- 
sioner should be “the supreme United States authority in 
Germany,” and further provided, inter alia (R. 58-59) : 

“* * * The High Commissioner shall have the author- 
ity, under the immediate supervision of the Secretary of 
State (subject, however, to consultation with and ultimate 
direction by the President), to exercise all of the govern- 
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The foregoing organizational structure was in 
effect on October 20, 1949, when petitioner was 
arrested by military police. On October 21, 1949, 


mental functions of the United States in Germany (other 
than the command of troops) * * *. 

“3. With respect to military matters the Commander of the 
United States Armed Forces in Germany shall continue to 
receive instructions directly from the Joint Chiefs of Staff. 
On request of the High Commissioner, such Commander 
shall take the necessary measures for the maintenance of law 
and order and such other action as is required to support the 
policy of the United States in Germany. If major differ- 
ences arise over policy matters affecting military matters, 
necessary reports and recommendations shall be referred to 
the Department of State and to the National Military Estab- 
lishment for resolution. In the event of an emergency in- 
volving the security of the United States forces in Europe, 
such Commander may take whatever action he considers 
essential to safeguard the security of his troops. 

“4. In the event that the High Commissioner shall assume 
his duties in accordance with this Executive Order prior to 
the date that the Military Government of the United States 
Zone of Germany is terminated, he shall, during such inter- 
val, report to the Secretary of Defense through the Secretary 
of the Army and shall be the United States Military Gov- 
ernor with all powers thereof including those vested in the 
United States Military Governor under all international 
agreements.” 

The Occupation Statute and the Charter of the Allied 
High Commission for Germany, which became effective Sep- 
tember 21, 1949 (R. 41-53, 108-109), provided, inter alia, 
that the German people should enjoy “self-government to the 
maximum possible degree consistent with [the] occupation,” 
but reserved powers in various fields, including “Protection, 
prestige, and security of Allied forces, dependents, em- 
ployees and representatives, their immunities” and “Con- 
trol * * * over the carrying out of sentences” imposed 
by “courts or tribunals of the occupying Powers or occupa- 
tion authorities” and over “amnesty, pardon or release,” and 
reserved general authority to the occupying Powers to “re- 
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she was charged with murder under Section 211 
of the German Criminal Code before the United 


sume, in whole or in part, the exercise of full authority if 
they consider that to do so is essential to security or to pre- 
serve democratic government in Germany or in pursuance of 
the international obligations of their Governments.” The 
Statute also provided that “[l]egislation of the occupation 
authorities enacted before the effective date of the Basic Law 
shall remain in force until repealed or amended by the 
occupation authorities * * *.” (R, 109-111.) 

Under the Charter of the Allied High Commission “all 
authority with respect to the control of Germany or over any 
governmental authority thereof, vested in or exercised by the 
respective Commanders in Chief of the forces of occupation 
of the three powers in Germany” would be “transferred to 
the three High Commissioners respectively to be exercised 
in accordance with the provisions [of the Charter] and of 
the Occupation Statute” (R. 41). Each High Commissioner 
would be responsible to his Government with respect. to his 
zone for the matters in fields reserved to the occupation 
authorities, including, inter alia, the fields mentioned supra 
and the “administration of justice in cases falling within 
the jurisdiction of Allied Courts” (R. 50). 

On September 21, 1949, by Staff Announcements Nos. 1 
and 5, the “Office of the U. S. High Commissioner for Ger- 
many” was established, the authority residing in the “U. S. 
Military Governor” and the “Office of Military Government 
for Germany (U. S.)” was assumed by the High Commis- 
sioner, and it was provided that the courts functioning under 
Military Government Ordinance No. 31 (see supra, p. 5) 
were to form “an independent judicial unit responsible 
directly to the United States High Commissioner” (R. 67- 
69). In the organization chart forming part of Staff 
Announcement No, 1, the United States Military Govern- 
ment Courts for Germany appeared under the title “U. S. 
High Commission Courts,” and in Staff Announcement No. 
5, the courts were referred to as “The United States Courts 
for Germany (established as the United States Military 
Government Courts for Germany pursuant to Military Gov- 
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States Military Government Court.’ A sum- 
mons containing a copy of the charge and par- 
ticulars was personally served upon her (R. 28).° 
After a preliminary hearing at which petitioner 
and her counsel were present, petitioner was held 
for trial (R. 29). She was brought to trial on 


ernment Ordinance No. 31),” although the official change of 
name was not made effective until January 1, 1950 (R. 67-69, 
114). 

Somewhat similarly to the earlier Military Government 
Law No. 2 (see supra, p. 4), Allied High Commission Law 
No. 13, effective January 1, 1950 (15 F. R. 1056), in conjunc- 
tion with Allied High Commission Law No. 2, September 
21, 1949 (14 F. R. 7457), prohibited exercise of jurisdiction 
by German courts over “members of the families” of mem- 
bers of the occupation forces (R. 111-113). 

5 Section 211 of the German Criminal Code reads as follows 
in English translation (R. 29) : 

Murder—M ord 

“211. (As in force prior to 4 September 1941). Whoever 
intentionally kills a human being is guilty of murder if the 
killing was accomplished with premeditation, and shall be 
punished by death. 

“211. (As amended 4 September 1941, RGBI 1,549). The 
murderer shall be punished by death. 

“A murderer is hereby defined as one who kills a human 
being out of the morbid desire to kill (Mordlust) ; 

“For the satisfaction of sexual desire; 

“For cupidity (Habgier) or any other base motives; 

“In a treacherous or cruel manner or by means causing 
common danger, or 

“In order to make possible or to conceal another offense. 

“If, in especially exceptional cases, the death penalty is not 
suitable (ang>messen), punishment of confinement for life 
in a penitentiary shall be imposed.” 

* The agreed statement of facts also recites that a copy of 
the charges was served on petitioner on November 1, 1949 
(R. 30). This copy, including notice of “Rights of the 
Accused” appears at R. 34-36. 








842 STATUS OF FORCES AGREEMENTS 


February 20, 1950 (R. 30). In accordance with 
United States Military Government Ordinance 
No. 31 (R. 105), the court before which petitioner 
was tried was composed of three United States 
civilians, two of whom had been appointed as 
district judges, and one of whom had been ap- 
pointed as magistrate (R. 30). The court ad- 
judged petitioner guilty as charged and, under 
the applicable provisions of the German Criminal 
Code, sentenced petitioner to 15 years of con- 
finement (R. 30-31.) The United States Court 
of Appeals of the Allied High Commission 
for Germany affirmed the judgment of the lower 
court (R. 36-37).’ After the petitioner was 
brought back to the United States to serve her 
sentence, she filed the petition for a writ of habeas 
corpus involved in this proceeding. 


SUMMARY OF ARGUMENT 
I 


Petitioner, the wife of an Air Force officer 
stationed in the United States Zone of occupied 
Germany, contends that only a general court- 
martial had jurisdiction to try her for murder 


* The higher court, however, changed the part of the judg- 
ment committing petitioner to “The Federal Reformatory 
for Women, Alderson, West Virginia, or elsewhere as the 
Secretary of the Army may direct,” so that petitioner was 
committed to the custody of the Attorney General of the 
United States or his authorized representative. The Director 
of the Bureau of Prisons then designated the above reforma- 
tory as the place of confinement (R. 66). 
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committed in Germany. In the 1916 revision of 
the Articles of War, ‘“‘persons accompany- 
ing * * * thearmiesof the United States without 
the territorial jurisdiction of the United States”’ 
were included by AW 2(d) in the class of ‘‘per- 
sons subject to military law’’; also by Article 92 
courts martial were empowered to try ‘‘any 
person subject to military law” for murder com- 
mitted outside the United States. The result of 
these amendments was to give courts-martial 
jurisdiction to try petitioner, as the wife of a 
soldier in Germany, for murder committed in 
Germany. However, the 1916 revision of the 
Articles of War added a new AW 15 providing 
that ‘“‘The provisions of these articles conferring 
jurisdiction upon courts-martial shall not be con- 
strued as depriving military commissions, provost 
courts, or other military tribunals of concurrent 
jurisdiction in respect of offenders or offenses 
that by the law of war may be lawfully triable 
by such military commissions, provost courts, or 
other military tribunals.’’ The Government con- 
tends that AW 15 preserved the historic jurisdic- 
tion of military government courts to try petitioner 
for murder committed in occupied Germany. 

To sustain her contention in the face of AW 
15, petitioner must show that prior to the 1916 
revision of the Articles of War military govern- 
ment courts (whether entitled as such or as mili- 
tary commissions or other war courts) would 
have had no jurisdiction to try a civilian in her 
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position for the offense with which she was 
charged. She attempts to do this by alleging that 
even prior to 1916 a court martial would have 
had exclusive jurisdiction to try her for murder. 

A. To the contrary, it is absolutely clear that 
since at least 1847 military government courts 
(often entitled military commissions, provost 
courts, and provisional courts) have exercised 
jurisdiction to try American civilians in occupied 
territory for murder and other civil offenses. 
Under international law, it is the duty of an oc- 
cupying power to maintain order in the occupied 
territory. The decisions of this Court recognize 
the power of the President, as Commander-in- 
Chief of the Armed Forces, to discharge this 
duty by establishing military government courts 
with criminal jurisdiction over crimes which or- 
dinarily would be tried by the civil courts. 
The President may establish such tribunals di- 
rectly or through his military governors and he 
may staff them with civilian judges. It is un- 
disputed that such tribunals tried American 
civilians for such crimes as murder committed 
in occupied territory. 

Petitioner must show that at some time prior 
to 1916 military government courts lost their 
historic jurisdiction to try her for murder com- 
mitted in occupied territory. The fact is that 
prior to 1916 petitioner could not have been tried 
by a court martial, while she could have been 
tried by a military government court. 
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B. AW 15 on its face indicates a Congressional 
purpose to preserve to military commissions and 
other war courts the jurisdiction over persons 
and offenses which they had possessed prior to 
1916. The detailed and uncontradicted testimony 
of General Crowder, the Judge Advocate Gen- 
eral, before the Senate and House Committees, 
makes clear that AW 15, of which he was the 
principal sponsor, was intended to preserve, inter 
alia, the jurisdiction of military government 
courts (by whatever name called) to try Ameri- 
can civilians accompanying the armed forces 
abroad for civil crimes committed in occupied 
territory. 

Moreover, prior to 1916, the former AW 63 
subjected to military law only civilians falling 
into the classes of ‘‘All retainers to the camp, 
and all persons serving with the armies of the 
United States in the field, though not enlisted 
soldiers.’”’ [Emphasis supplied.] Since such 
persons were made subject to military discipline 
only in time of and in the vicinity of hostilities, 
there was considerable doubt as to whether they 
were subject to trial by court martial during 
periods of military occupation characterized by 
the absence of military operations against an 
enemy. Since this doubt was one of the factors 
leading to the revision of AW 2 in 1916, it could 
have been argued that under the earlier Articles 
no American civilian in Germany in 1949 was 
subject to trial by court martial. 
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At any rate, it seems clear that prior to 1916 
only civilians bearing a functional relationship 
to the army as a fighting force were subject to 
military law, either as ‘‘retainers to the camp”’ 
or as ‘‘persons serving with the armies of the 
United States in the field,” thus excluding sol- 
diers’ dependents even when following the army. 
This is confirmed by the fact that no case has 
been found where a soldier’s wife or other de- 
pendent was tried by an American court martial 
prior to 1916. 

In any event, it is entirely clear that prior to 
1916 courts martial never had jurisdiction to try 
any civilians for such civil crimes as murder. 
Until 1863, courts martial lacked jurisdiction to 
try even soldiers for such crimes. Section 30 of 
the Enrollment Act of 1863 for the first time em- 
powered courts-martial and military commissions 
‘‘in time of war, insurrection, or rebellion’’ to try 
‘‘persons who are in the military service of the 
United States” for murder and other enumerated 
crimes. With the deletion of the reference to 
military commissions in 1874, this section became 
and remained AW 58 of the Articles of War up 
to the 1916 revision. This statute did not, as 
petitioner contends, empower courts martial to 
try ‘‘persons subject to military law” for such 
crimes as murder. It did not even empower 
courts martial to try civilians who were retainers 
to the camp or serving with the armies in the field 
for such crimes. Rather, it conferred such juris- 
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diction only as to ‘‘persons in the military service 
of the United States,” a phrase which the Attor- 
ney General in 1878, and the Judge Advocate 
General in 1914, declared to mean, in effect, only 
officers and enlisted men of the Army. Thus, 
prior to 1916, only military government courts 
had jurisdiction to try American civilians for 
murder committed in occupied territory. 

C. We believe that it is particularly in accord 
with American political traditions to provide for 
the trial of American civilians in Germany a 
system of courts staffed with civilians and apply- 
ing a procedure which guarantees every familiar 
element of due process of law except trial by 
jury. The British occupation authorities have 
established similar courts in their area of oecupa- 
tion. Together, the two systems illustrate the 
Anglo-American tendency to provide civilian 
courts for the trial of civilians. 

D. Since the question involves only the con- 
struction of the Articles of War to determine 
whether Congress has vested in courts martial 
exclusive jurisdiction to try such American civil- 
ians as petitioner for such crimes as murder, we 
believe that it is decisive of this case that in 1950, 
Congress, with knowledge that soldiers’ wives, 
such as petitioner, were being tried for civil 
crimes by the Military Government Courts for 
Germany, reenacted AW 15 without change as 
Article 21 of the Uniform Code of Military 
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Justice. Moreover, for the last two fiscal years, 
Congress has appropriated funds for ‘‘expenses 
incident to maintaining discipline and order in 
occupied areas (including trial and punishment 
by courts established by or under authority of 
the President).’’ [Italics added.] Clearly, Con- 
gress has ratified the construction of AW 15 to 
provide for the trial by military government 
courts of American civilians such as petitioner 
for civil crimes committed in. occupied Germany. 


II 


Petitioner challenges (1) the power of the 
United States High Commissioner for Germany 
to establish the tribunal which tried her, (2) the 
civilian composition of that tribunal, (3) the 
power and right of the United States to exercise 


functions of military government in Germany 
after September 21, 1949 (when she alleges that 
the military government terminated), (4) her 
trial and conviction for a violation of the German 
Criminal Code, and (5) the validity of her trial 
by any procedure other than the detailed pro- 
cedure prescribed by the Articles of War. 

The first two contentions have been resolved 
against petitioner by historic American practice 
as approved by this Court. The third contention 
has been held to present only a political question. 
As to the fourth, the application of the German 
Criminal Code to petitioner was in accordance 
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with international law and American practice. 
As to the fifth, petitioner does not even allege a 
violation of any of the Articles of War which 
are specifically applicable to military tribunals 
other than courts martial. To require complete 
conformity to the Articles, particularly when 
eoupled with petitioner’s contention that the 
court should have been composed of army officers, 
would completely destroy the war tribunals which 
AW 15 was enacted to preserve. 


ARGUMENT 


I 


THE PETITIONER, AS THE WIFE OF AN AIR FORCE OFFICER 
STATIONED IN GERMANY, WAS SUBJECT TO TRIAL BY 
A MILITARY GOVERNMENT COURT FOR HOMICIDE COM- 
MITTED IN GERMANY 
The petitioner contends that, as the wife of an 

Air Force officer serving with the United States 

Forces in Germany, she is a person ‘‘accompany- 

ing or serving with the Armies of the United 

States without the territorial jurisdiction of the 

United States’? and is thus a ‘“‘person subject 

to military law” within the meaning of AW 2. 

From this she concludes not only that she was 

subject to trial by a general court-martial for 

the killing of her husband in occupied Germany, 
but also that the jurisdiction of the general court- 
martial was exclusive, thereby precluding her 
trial by a military government court. 

We concede that petitioner could have been 
tried by a general court-martial. However, we 
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contend that the 1916 amendments to the Articles 
of War, which subjected petitioner to trial by 
court martial on a charge of murder, specifi- 
cally preserved the jurisdiction of a military com- 
mission or military government court to try 
persons in her status for such offense. Thus, 
we shall show (1) that prior to 1916 petitioner 
could have been tried for murder only by a mili- 
tary tribunal other than a court martial, (2) 
that the increased jurisdiction given to courts- 
martial in 1916 was not exclusive, but concurrent 
with that previously exercised by such other mili- 
tary tribunals, and (3) that Congress has clearly 
ratified the construction of the Articles of War 
under which petitioner was tried by a military 
government court, rather than by a general court- 
martial. 

A. It Is WELL ESTABLISHED THAT, ABSENT ANY STATUTE, THE PRESI- 
DENT EITHER DIRECTLY OR THROUGH His MILITARY COMMANDERS AND 
Miuitagy GOVERNORS COULD ESTABLISH MILITARY GOVERNMENT 
Courts WirH JuRispicrion To Try PrriTioNer ror Homicmre Com- 
MITTED IN OCCUPIED TERRITORY 

Leaving aside the Articles of War, it is clear 

that the President had power to establish mili- 
tary government courts in occupied Germany, 
and to give such courts criminal jurisdiction over 
both Germans and American civilians. More- 
over, he could exercise this power either directly 
or through his military governors, regardless of 
whether the latter were soldiers or civilians, and 
such courts could be composed of either soldiers 
or civilians. 
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With the conquest and surrender of Germany 
in May 1945, and its division into four zones for 
the purposes of military occupation, the United 
States assumed the powers and duties of an oc- 
cupying power with respect to the United States 
Zone of occupied Germany. Under international 
law, the occupying power assumes responsibility 
for the maintenance of law and order in the oc- 
cupied territory. The Grapeshot, 9 Wall. 129.° 

Article II, Section 2, of the Constitution pro- 
vides that ‘‘The President shall be Commander 
in Chief of the Army and Navy of the United 
States * * *.’”’ The authority of the Presi- 
dent to establish military government in con- 
quered enemy territory in his capacity as 
Commander in Chief of the Armed Forces has been 
repeatedly recognized by this Court. In Cross v. 
Harrison, 16 How. 164, 190, the Court said: 

Early in 1847 the President, as consti- 
tutional commander in chief of the army 
and navy, authorized the military and 
naval commander of our forces in Califor- 
nia to exercise the belligerent rights of a 
conqueror, and to form a civil government 
for the conquered territory. * * * No 

* This principle is recognized in Article 43 of the Hague 
Regulations as follows: 

“The authority of the legitimate power having in fact 
passed into the hands of the occupant, the latter shall take all 
the measures in his power to restore, and ensure, as far as 
possible, public order and safety, while respecting, unless 


absolutely prevented, the laws in force in the country” (36 
Stat. 2306). 
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one can doubt that these orders of the Presi- 
dent, and the action of our army and navy 
commander in California, in conformity 
with them, was according to the law of arms 
and the right of conquest, or that they were 
operative until the ratification and exchange 
of a treaty of peace. 


In The Grapeshot, supra, the Court said, at page 
132, that the duty of the occupying power to 
provide a provisional government “was a military 
duty, to be performed by the President as com- 
mander-in-chief, and intrusted as such with the 
direction of the military force by which the oc- 
cupation was held.’”’ See also, Mechanics’ and 
Traders’ Bank v. Union Bank, 22 Wall. 276; II 
Halleck, International Law, 1893 ed., 444. 

The establishment and maintenance of occupa- 
tion courts is but a part of the authority to estab- 
lish and maintain military government. In our 
own history, both the practice and law on this sub- 
ject have been clear since the Mexican War. Gen- 
eral Scott, in an order of February 19, 1847, pro- 
vided that various offenses, including murder, com- 
mitted “by any inhabitant of Mexico, sojourner 
or traveller therein’ or “by any individual of 
the [United States] forces, retainer or follower 
of the same”’ upon another inhabitant, sojourner, 
or traveler, or upon “any other individual of the 
same forces,’’ retainer or follower of the same, 
should be brought to trial before “military com- 
missions.’’ [Emphasis supplied.] The basis was 
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stated to be the ‘‘unwritten code all armies in 
hostile countries are forced to adopt,” referring 
to the army’s ‘‘own safety’’ as well as to protec- 
tion of inhabitants against injuries by the army 
‘“‘contrary to the laws of war.’’ Birkhimer, Mili- 
tary Government and Martial Law (3d Ed., 1914) 
App. I, pp. 581-582; Winthrop, Military Law and 
Precedents (2d Ed., reprinted in 1920, pp. 831- 
833). The commissions were repeatedly con- 
vened, mostly in 1847, and included the case of a 
United States Army captain who was alleged to 
have murdered another officer. Winthrop, op. 
cit, 832.° 

In Leitensdorfer v. Webb, 20 How. 176, 178, 
this Court took for granted the power of Gen- 
eral Kearney, upon the conquest of New Mexico, 
to establish circuit courts and an appellate court 
and to confer upon the circuit courts jurisdic- 
tion over all criminal cases not otherwise pro- 
vided for by law and all civil cases not cognizable 
before the prefects and alcades. 

During the Civil War, military tribunals other 
than courts martial were extensively employed 
as early as 1861, before the Enrollment Act (infra, 
p. 47), and throughout the war and the ensuing 
periods of military occupation. Winthrop, op. cit. 
833. A Provisional Court for Louisiana was estab- 
lished by order of President Lincoln in October 


® The circumstances of this case are set forth in 5 Ops. A. G. 
55. 
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1862,” with a civilian judge and with both civil and 
criminal jurisdiction. When the civil jurisdiction 
of the Provisional Court was sustained by this 
Court in The Grapeshot, 9 Wall. 129, 133, it was said 
that, ‘‘We have no doubt that the Provisional 
Court of Louisiana was properly established by 
the President in the exercise of his constitutional 
authority during war.’’ Its criminal jurisdic- 
tion was upheld in a murder case by .the Pro- 
visional Judge in an exhaustive and well-reasoned 
opinion based upon decisions of this Court. 
United States v. Reiter, 27 Fed. Cas. No. 16146. 
A military governor’s appointment of a civilian 
as judge was treated as valid in Handlin v. Wick- 
liffe, 12 Wall. 173, 174-175. 

In Mechanics’ Bank v. Union Bank, 22 Wall. 
276, 297, the commanding general of the forces 
occupying New Orleans had established a provost 
court. It was contended in this Court that he 
‘*had no authority to establish such a court;’’ 
that the President alone, as commander in chief, 
had such authority. Rejecting this contention, the 
Court stated: 


* * * General Butler was in command 


of the conquering and occupying army. 
He was commissioned to carry on the war 
in Louisiana. He was, therefore, invested 
with all the powers of making war, except 


© The text of this.order is set forth in Mechanics’ Bank v. 
Union Bank, 22 Wall. 276, 279. 
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so far as they were denied to him by the 
commander in chief, and among these pow- 
ers, as we have seen, was that of establish- 
ing courts in conquered territory. It must 
be presumed that he acted under the orders 
of his superior officer, the President, and 
that his acts, in the prosecution of the war, 
were the acts of his commander in chief. 

The various Mexican and civil war military 
commissions tried over 2,000 cases, including the 
eases of 100 women. Winthrop op. cit. pp. 834, 
838. The same principles were applied to uphold 
the military commissions or military government 
courts established in Cuba and Porto Rico during 
and following the war with Spain. Ez parte 
Ortiz, 100 Fed. 955 (C. C. D. Minn.), upheld the 
conviction by a military commission of a native 
of Porto Rico charged with the murder of an 
American soldier. In Santiago v. Nogueras, 214 
U. S. 260, this Court found power in the Presi- 
dent as Commander in Chief to establish a Pro- 
visional Court or military government court in 
Cuba even after ratification of the treaty of peace 
which ceded Porto Rico to the United States. 
See also Neely v. Henkel, 180 U. S. 109, dis- 
cussed infra, p. 45. 

The jurisdiction of military commissions has 
been summarized in the Digest of Opinions of 
the Judge Advocate General of the Army (1912), 
pp. 1066-1067, as follows: 

By a practice dating from 1847 and re- 
newed and firmly established during the 
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Civil War, military commissions have be- 
come adopted as authorized tribunals in 
this country in time of war. They are 
simply criminal war courts, resorted to for 
the reason that the jurisdiction of courts- 
martial, creatures as they are of statute, 
is restricted by law, and can not be ex- 
tended to include certain classes of offenses 
which in war would go unpunished in the 
absence of a provisional forum for the 
trial of the offenders. * * * 

* * * Military commissions are au- 
thorized by the laws of war to exercise 
jurisdiction over two classes of effenses, 
committed, whether by civilians or military 
persons, either (1) in the enemy’s country 
during its occupation by our armies and 
while it remains under military government, 
or (2) in a locality, not within the enemy’s 
country or necessarily within the theater of 
war, in which martial law has been estab- 
lished by competent authority. The two 
classes of offenses are: I. Violations of the 
laws of war. II. Civil crimes, which, be- 
cause the civil authority is superseded by the 
military and the civil courts are closed or 
their functions suspended, can not be taken 
cognizance of by the ordinary tribunals. In 
other words, the military commission, be- 
sides exercising under the laws of war a 
jurisdiction of offenses peculiar to war, may 
act also as a substitute, for the time, for the 
regular criminal judicature of the State or 
district. 
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In brief, by 1916 it was settled that under the 
conditions of a military occupation the President, 
either directly or through his military governors, 
or his military governors presumed to be acting 
on his behalf, could establish military govern- 
ment courts in occupied territory, vest both civil 
and criminal jurisdiction in such courts, and 
appoint either military men or civilians to act as 
judges. The criminal jurisdiction of military 
government courts included civil crimes, whether 
committed by inhabitants of the occupied terri- 
tory, American civilians or (until 1863, see infra 
p. 46) soldiers of the occupying forces. This 
jurisdiction of military tribunals other than 
courts martial was, of course, in addition to their 
jurisdiction over violations of the laws of war, 
recognized in Ex parte Quirin, 317 U. S. 1, and 
In re Yamashita, 327 U. S. 1, and the jurisdiction 
expressly conferred upon them by such statutes 
as AW 80-83. 

Thus, the petitioner was clearly subject to trial 
by a military government court in Germany for 
murder committed in Germany, unless Congress 
has vested general courts-martial with exclusive 
jurisdiction over persons in petitioner’s status 
or over the offense with which she was charged. 


B. THe 1916 Revision of THE ARTICLES OF Wak EXPRESSLY PRESERVED 
In AW 15 THe JURISDICTION OF MitiTaRy GOVERNMENT CoURTs TO 
Try PETITIONER For MURDER, ALTHOUGH CONFERRING Upon CourtTs- 
MaktTIAL A CONCURRENT JURISDICTION, WHICH THEY THERETOFORE 
LACKED, To Try Hex For THaT OFFENSE 


The petitioner’s principal contention is that 
a general court-martial possessed exclusive juris- 
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diction to try her for murder. To sustain this 
contention, she must show, as she attempts to do, 
that prior to 1916 a military government court 
or military commission would have lacked juris- 
diction to try her for murder committed in oe- 
cupied territory and, therefore, that no such 
jurisdiction was preserved to such war courts 
by AW 15. To the contrary, it is clear that 
prior to 1916 a court martial had no jurisdiction 
to try petitioner or any other civilian on a charge 
of murder, that a military government court or 
military commission possessed and exercised such 
jurisdiction, and that AW 15 preserves and was 
intended to preserve the latter jurisdiction con- 
current with the jurisdiction over such persons 
and offenses which, in 1916, was for the first time 
conferred upon courts martial. 

The Articles of War before and after 1916. 
Prior to the 1916 revision of the Articles of War, 
AW 63 subjected to the jurisdiction of courts 
martial the following civilians: ‘‘ All retainers to 
the camp, and all persons serving with the armies 
of the United States in the field, though not en- 
listed soldiers.’’ Winthrop, op. cit. p. 991." In 
1916, AW 12 gave courts martial jurisdiction 
over “‘any person subject to military law’’, a 
phrase which was defined in AW 2 (d) to inelude 
*‘All retainers to the camp and all persons ac- 
companying or serving with the armies of the 

4 The appendix to Winthrop’s Military Law and Prece- 


dents contains the texts of the various Articles of War to and 
including the revision of 1874. 
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United States without the territorial jurisdiction 
of the United States, and in time of war all such 
retainers and persons accompanying or serving 
with the armies of the United States in the field, 
both within and without the territorial jurisdic- 
tion of the United States, though not otherwise 
subject to these articles:’’. [Italics added.] As 
we will point out later, this resulted in a substantial 
broadening of the class of civilians subject to court 
martial jurisdiction. 

Also, prior to 1916, the former AW 58 empow- 
ered general courts martial ‘‘in time of war, in- 
surrection, or rebellion,’’ to try ‘‘persons in the 
military service of the United States’’ for such 
serious civil crimes as murder, robbery, and arson. 
Under the 1916 revision, AW 92 and 93 sub- 
jected ‘‘any person subject to military law’’ to 
trial by general court martial for murder and 
rape committed outside the United States and 
for such other crimes as robbery, arson, assault 
and larceny wherever committed. Thus, the 
1916 revision of the Articles of War not only 
increased substantially the class of civilians tri- 
able by courts martial, but it also greatly in- 
creased the class of offenses for which such civilians 
could be tried by courts-martial. 

It would appear that the petitioner was ‘‘ac- 
companying” the armies of the United States in 
Germany and was therefore a ‘‘person subject to 
military law’’ who, since 1916, could have been 
tried by a general court-martial for murder com- 
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mitted in Germany. However, while the 1916 
revision was substantially broadening the juris- 
diction of courts martial over persons and of- 
fenses, it also added AW 15 providing that: 

The provisions of these articles con- 
ferring jurisdiction upon courts-martial 
shall not be construed as depriving military 
commissions, provost courts, or other mili- 
tary tribunals of concurrent jurisdiction in 
respect of offenders or offenses that by 
the law of war may be lawfully triable by 
such military commissions, provost courts, 
or other military tribunals. 

It will be noted that the concurrent jurisdiction 
which is preserved for military tribunals other 
than courts martial relates to both the offenders 
and the offenses ‘‘that [by statute or] by the law of 
war may be lawfully triable by such”’ other tri- 
bunals. Leaving aside the limited statutory” 
jurisdiction of such military tribunals, we must de- 
termine whether prior to 1916 courts martial had 
acquired exclusive jurisdiction over civilians in the 
status of the petitioner, at least when charged 
with murder. For, if prior to 1916 she was 
subject to trial on a charge of murder by a mili- 
tary government court, the jurisdiction of the 
latter tribunal was preserved by AW 15. 

This Court has already held that AW 15 ef- 
fectively preserved the jurisdiction of a military 
commission to try offenses against the law of 


% The words “by statute or” were added in 1920. 
961557—52—-8 
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war. Ez parte Quirin, 317 U. S.1; In re Yama- 
shita, 327 U. S. 1, although offenders against the 
law of war have been triable also by court martial 
since 1916, by reason of AW 12. It has been 
shown above that military tribunals other than 
courts martial (i. e., military commissions, mili- 
tary government courts) also had jurisdiction 
over civil crimes which would normally be tried 
by the civil courts and over breaches of military 
regulations, and over all persons in occupied ter- 
ritory. (Supra, pp. 24-25). We will now show 
that AW 15 preserved this jurisdiction of mili- 
tary tribunals other than courts martial. More- 
over, we will demonstrate that courts martial 
probably never possessed jurisdiction over the 
wives and dependents of a soldier, or over any 
civilian except during a time and in the vicinity 
of military operations, and that, in any event, 
prior to 1916 courts martial never had jurisdic- 
tion to try a soldier’s wife or any other civilian 
for murder or any of the other serious civil crimes 
enumerated in Article 58 of the pre-1916 Articles 
of War. 

1. AW 15 preserves to military government 
courts a jurisdiction concurrent with that of 
courts martial to try American civilians for civil 
crimes committed in occupied territory. We be- 
lieve that AW 15 on its face states a clear pur- 
pose to preserve to military tribunals other than 
courts martial the jurisdiction which they had 
exercised over persons and offenses prior to 1916. 
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This is confirmed by the legislative history of the 
1916 revision of the Articles of War. That his- 
tory consists of reports of the Senate Committee 
on Military Affairs in 1914 and 1916; 8. Rept. 
229, 63rd Cong., 2d Sess.; S. Rept. 130, 64th 
Cong., Ist Sess. There is attached to each report 
an appendix containing the testimony of General 
Crowder, the Judge Advocate General, before 
Senate and House Committees. This Court has 
recognized the authoritative character of his testi- 
mony, particularly in relation to Article 15 which 
he sponsored. In re Yamashita, 327 U. S. 1, 19, 
67-71. Accordingly, and because we believe that 
General Crowder’s explanations are conclusive 
on the core of this case, we set forth at length 
relevant passages of his testimony. 
1. From 8. Rept. 229, 63rd Cong., 2d Sess. : 


* * ¥ * * 


The next article, No. 15, is entirely new, 
and the reasons for its insertion in the 
code are these: In our War with Mexico 
two war courts were brought into existence 
by orders of Gen. Scott, viz, the military 
commission and the council of war. By 
the military commission Gen. Scott tried 
cases cognizable in time of peace by civil 
courts, and by the council of war he tried 
offenses against the laws of war. The coun- 
cil of war did not survive the Mexican War 
period, and in our subsequent wars its 
jurisdiction has been taken over by the 
military commission, which during the 
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Civil War period tried more than 2,000 
cases. While the military commission has 
not been formally authorized by statute, 
its jurisdiction as a war court has been 
upheld by the Supreme Court of the United 
States. It is an institution of the greatest 
importance in a period of war and should 
be preserved. In the new code the juris- 
diction of courts-martial has been some- 
what amplified by the introduction of the 
phrase ‘‘Persons subject to military law.’’ 
There will be more instances in the future 
than in the past when the jurisdiction of 
courts-martial will overlap that of the war 
courts, and the question would arise 
whether Congress having vested jurisdic- 
tion by statute the common law of war 
jurisdiction was not ousted. I wish to 


make it perfectly plain by the new article 
that in such cases the jurisdiction of the 
war court is concurrent. [Italics supplied. ] 
[p. 53] 


* x * * * 


Mr. Sweet. There is more elasticity, I 
suppose ? 

Gen. CRowpDer. Yes, sir; and the lack of 
statutory recognition has not prevented the 
Supreme Court from supporting the juris- 
diction of the military commission in the 
trial of the gravest cases, and supporting 
it in the most explicit language. It is a 
most important institution in time of war. 
[p. 59.] 

* * 


65454 O—56—pt. 2 
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Gen. CrowvEr. That is a legitimate criti- 
cism of the article and one which I had 
considered before proposing article 92. I 
was influenced to propose the article 
largely, perhaps, by experience during our 
second intervention in Cuba. It was not 
very long after that intervention had been 
inaugurated until two soldiers were charged 
with homicide of some natives. There was 
no civil court of the United States having 
jurisdiction. Plainly the court-martial 
could not try them, as the condition was 
not war. There were two courses open: 
First, to surrender them for trial before a 
Cuban court, which administered a juris- 
prudence in all respects alien, with whose 
procedure they were unfamiliar, and which 
was conducted in a language not under- 
stood by the accused soldiers; the second 
course was to utilize the extraordinary au- 
thority which inhered in the office of the 
provisional governor and which extended 
to the making of laws, to promulgate a 
special decree creating a provisional court 
for the trial of these men. This second 
course was followed, and the accused sol- 
diers were tried by a court composed of 
officers of the Army, which administered 
the provisions of the Spanish criminal 
code. Should we be confronted again with 
the necessity of intervention, that situation 
is likely to repeat itself. I have been 
determined to avail myself of the first 
opportunity to pass up my share of re- 
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sponsibility for the continuance of these 
conditions to higher authority [pp. 98-99]. 


* * * * * 


2. From S. Rept. 130, 64th Conz., 1st Sess.: 


* * * * * 


We now come to subhead [AW 2] (d), 
and here there is a change in the law 
which will claim your attention. In the 
present condition of our Articles of War 
‘‘retainers to the camp” (i. e., officers’ serv- 
ants, newspaper correspondents, telegraph 
operators, etc.), and “‘persons serving with 
the armies in the field’”’ (i. e., civilian 
clerks, teamsters, laborers, interpreters, 
guides, contract surgeons, officials, and em- 
ployees of the provost marshal general’s 
department, officers and men employed on 
transports, etc.) are made subject to the 
Articles of War only during the period and 
pendency of war and while in the theater 
of military operations. A number of per- 
sons who manage to accompany the Army, 
not in the capacity of retainers or of per- 
sons serving therewith, are not included.” 
They constitute a class whose subjection to 
the Articles of War is quite as necessary as 
in the case of the two classes expressly 
mentioned. Accordingly the article has 
been expanded to include also persons ac- 
companying the Army [p. 37]. 

‘8 By this General Crowder means that such persons could 
not have been tried by court martial prior to 1916. However, 


as we have shown, they could have been tried by military 
commission. 
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Article 15 is new. We have included in 
article 2 as subject to military law a num- 
ber of persons who are also subject to trial 
by military commission. A military com- 
mission is our common-law war court. It 
has no statutory existence, though it is 
recognized by statute law. As long as the 
articles embraced them in the designation 
‘‘nersons subject to military law,’’ and 
provided that they might be tried by court- 
martial, I was afraid that, having made a 
special provision for their trial by court- 
martial, it might be held that the provision 
operated to exclude trials by military com- 
mission and other war courts; so this new 
article was introduced [italics supplied]: 

Art. 15. Not exclusive.—The provi- 
sions of these articles conferring juris- 
diction upon courts-martial shall not 
be construed as depriving military 
commissions, provost courts, or other 
military tribunals of coneurrent juris- 
diction in respect of offenders or of- 
fenses that by statute or by the law 
of war may be triable by such military 
commissions, provost courts, or other 
military tribunals. 

It just saves to these war courts the 
jurisdiction they now have and makes it a 
concurrent jurisdiction with courts-martial, 
so that the military commander in the field 
in time of war will be at liberty to employ 
either form of court that happens to be 
convenient. Both classes of courts have 
the same procedure. For the information 
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of the committee and in explanation of 
these war courts to which I have referred 
I insert here an explanation from Win- 
throp’s Military Law and Precedents: 
The military commission—a war 
ecourt—had its origin in G. O. 20, 
Headquarters of the Army at Tampico, 
February 19, 1847 (Gen. Scott). Its 
jurisdiction was confined mainly to 
criminal offenses of the class cogni- 
zable by civil courts in time of peace 
committed by inhabitants of the thea- 
ter of hostilities. A further war court 
was originated by Gen. Scott at the 
same time, called ‘‘council of war,”’ 
with jurisdiction to try the same 
classes of persons for violations of the 
laws of war, mainly guerrillas. These 
two jurisdictions were united in the 
later war court of the Civil War and 
Spanish War periods, for which the 
general designation of ‘‘military com- 
mission’’ was retained. The military 
commission was given statutory recog- 
nition in section 30, act of March 3, 
1863, and in various other statutes of 
that period. The United States Su- 
preme Court has acknowledged the 
validity of its judgments (Hx parte 
Vallandigham, 1 Wall., 243, and Cole- 
man V. Tennessee, 97 U. S., 509). It 
tried more than 2,000 cases during the 
Civil War and reconstruction period. 
It’s composition, constitution, and pro- 
cedure follows the analogy of courts- 
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martial. Another war court is the 
provost court, an inferior court with 
jurisdiction assimilated to that of jus- 
tices of the peace and police courts; 
and other war courts variously desig- 
nated ‘‘courts of conciliation,’’ ‘‘arbi- 
trators,’’ ‘‘military tribunals,’’ have 
been convened by military commanders 
in the exercise of the war power as 
occasion and necessity dictated. 

Yet, as I have said, these war courts 
never have been formally authorized by 
statute. 

Senator Cott. They grew out of usage 
and necessity ? 

Gen. Crowper. Out of usage and neces- 
sity. I thought it was just as well, as 
inquiries would arise, to put this informa- 
tion in the record. 

Senator Coit. Yes [ pp. 40-41]. 

General Crowder’s testimony reflects in detail 
the jurisdiction exercised by military tribunals 
other than courts martial prior to 1916, and the 
restrictions upon court martial jurisdiction both 
as to persons and as to offenses. Thus, he defined 
the pre-1916 court martial jurisdiction over civil- 
ian in terms of ‘‘retainers to the camp’’ and 
‘‘persons serving with the armies in the field’’, 
and he illustrated these categories by examples 
of persons whose activities bore a functional re- 
lationship to troops. He made it clear that by 
including in the new concept of ‘‘persons subject 
to military law’’ persons ‘‘accompanying’’ the 
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armies, it was sought to bring within the juris- 
diction of courts martial all persons who ‘“‘ac- 
company” the army regardless of their function 
and purpose in doing so. Thus, soldiers’ depend- 
ents accompanying the army outside the civil 
jurisdiction of the United States, and who were 
also subject to trial by military government 
courts, were in 1916 made subject to trial by court 
martial for the first time. 

Also, General Crowder recognized that under 
the pre-1916 articles ‘retainers to the camp” 
and civilians ‘“‘serving with the armies in the 
field’”’ were ‘‘made subject to the Articles of War 
only during the period and pendency of war and 
while in the theatre of military operations.’’ 
Then, he pointed out that as a consequence courts 
martial lost jurisdiction in the areas occupied as 
a result of the Spanish war as soon as peace was 
restored between Spain and the United States, 
and that courts martial never acquired jurisdic- 
tion over such civilians during the 1906 interven- 
tion in Cuba because of the absence of hostilities. 
This may well mean, as we will suggest later, 
infra, pp. 40-45, that prior to 1916 even those civil- 
ians in a functional relationship with the army 
could be tried by courts martial only in time of 
and in the vicinity of actual hostilities or combat 
operations. If this is correct, it means that under 
the pre-1916 Articles of War courts martial had 
no jurisdiction over such civilians in occupied 
territory once actual hostilities had ceased, and 
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that only the nonstatutory war courts would have 
had such jurisdiction, as in Cuba in 1906. 

As to jurisdiction over offenses, General Crow- 
der pointed out three times that military commis- 
sions or war courts had jurisdiction in occupied 
territory to try civil crimes which would ordi- 
narily be tried by the civil courts, e. g., murder. 

General Crowder advised both the Senate and 
House Committees that the introduction in AW 
2 (d) of the phrase ‘‘persons subject to military 
law” would ‘‘subject to military law a number of 
persons who are also subject to trial by military 
commission. * * * As long as the articles 
embraced them in the designation ‘persons sub- 
ject to military law’, and provided that they 
might be tried by court-martial, I was afraid that, 
having made a special provision for their trial by 
court-martial, it might be held that the provision 
operated to exclude trials hy military commission 
and other war courts; so this new article [AW 
15] was introduced.” And again, testifying be- 
fore the House Committee as to the purpose of 
AW 15: ‘‘There will be more instances in the 
future than in the past when the jurisdiction of 
courts-martial will overlap that of the war courts, 
and the question would arise whether Congress 
having vested jurisdiction by statute the common 
law of war jurisdiction was not ousted. I wish 
to make it perfectly plain by the new article 
[AW 15] that in such eases the jurisdiction of 
the war court is concurrent.’’ (Italics supplied.) 
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General Crowder’s definition of the existing 
jurisdiction of the war tribunals which was to be 
preserved by AW 15 completely refutes the peti- 
tioner’s apparent contention (Pet. 35-50) that, 
apart from jurisdiction specially conferred by 
statute, AW 15 preserved to military commis- 
sions and other war tribunals only jurisdiction 
over offenses against the “‘laws of war.’ On its 
face, AW 15 defines the concurrent jurisdiction 
in terms of “offenders or offenses that * * * 
by the law of war may be triable by such military 
commissions, provost courts, or other tribunals.” 
By the ‘‘law of war” is clearly meant that part 
of the law of nations which defines the powers 
and duties of belligerent powers, and particularly 
an occupying power. This is evidenced by Gen- 
eral Crowder’s inclusion in the jurisdiction of 
war courts of those civil crimes which the civil 
courts would try in ordinary circumstances, and 
which the occupying power is obligated to sup- 
press. As was said in In re Yamashita, supra, at 
p. 20, with reference to AW 15: “‘By thus recog- 
nizing military commissions in order to preserve 
their traditional jurisdiction over enemy com- 
batants unimpaired by the Articles, Congress 
gave sanction, as we held in Ex parte Quirin, to 
any use of the military commission pertterapinted 
by the common law of war.’ 

2. Prior to 1916, courts martial probably lacked 
jurisdiction over any civilians except in an area 
of combat operations, and clearly were without 
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jurisdiction over soldiers’ dependents bearing no 
functional relationship to the army as a fighting 
force. From the Revolution until 1916, military 
law and jurisdiction were limited to soldiers, plus 
those civilians whose relationship to soldiers in 
periods of military activity was so close that of 
necessity they were subjected to military control. 
Thus, Article 32 of the American Articles of 
War of 1775 provided that “All suttlers and 
retainers to a camp, and all persons whatsoever, 
serving with the continental army in the field, 
though not inlisted soldiers, are to be subject to 
the articles, rules, and regulations of the conti- 
nental army.’’ Winthrop, op. cit. 956. In the 
Articles of War of 1806, this limited jurisdiction 
over civilians appears as Article 60, as follows 
(Winthrop, op. cit. 981) : ‘‘ Allsuttlers and retainers 
to the camp, and all persons whatsoever, serving 
with the armies of the United States in the field, 
though not enlisted soldiers, are to be subject to 
orders, according to the rules and discipline of 
war.’’ This provision remained unchanged as 
AW 63 until 1916, except that in the 1874 revision 
the words ‘‘suttlers or’’ and ‘‘whatsoever’’ were 
eliminated. The phrase ‘‘subject to orders, ac- 
cording to the rules and d&cipline of war’’ was ap- 


* This was taken practically verbatim from Article XXIII 
of Section XIV of the British Articles of War of 1765, in 
force at the beginning of the Revolution, as was Article 31 of 
the Massachusetts Articles of War of 1775. Winthrop, op. 
cit., pp. 941, 950. 
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parently construed to subject such persons to trial 
by court martial. Digest Ops. J. A. G. 1912, p. 152. 

The necessity for extending military jurisdic- 
tion to such civilians arose from the fact that in 
earlier days they were performing for the army 
certain essential functions which today are car- 
ried on by uniformed personnel. Thus, sutlers 
carried on the function of the present day post ex- 
changes; civilian contractors handled much of the 
army’s supply and transport; and the medical 
services relied heavily upon civilian surgeons 
under contract. Thus, Winthrop, op. cit. 98-99, 
includes under retainers to the camp ‘‘camp-fol- 
lowers attending the army but not in the public 
service * * * gutlers, sutlers’ employees, 
newspaper correspondents, telegraph operators, 
and some others’’; and he defines “persons serv- 
ing with the armies in the field’’ in terms of 
‘‘eivilian clerks, teamsters, laborers and other 
employees of the different staff departments, 
hospital officials and attendants, veterinaries, 
interpreters, guides, scouts, and spies, and men 
employed on transports and military railroads 
and as telegraph operators, etc.’’ The functional 
relationship of this latter group to the Army is 
obvious. 

Also, it should be noted that jurisdiction over 
civilians was limited as to tume and place by the 
use of the words ‘‘retainers to the camp’’ and 


* * * 


‘* persons serving with the armies 
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* * * «wn the field.’’? Winthrop concluded that 
the use of these terms ‘‘is deemed clearly to in- 
dicate that the application of the Article is con- 
fined both to the period and pendency of war 
and to acts committed on the theatre of war,”’ 
citing Attorney General William’s view (14 Ops. 
A. G. 22, 23) that the words ‘‘ ‘inthe field’ * * * 
imply military operations with a view to an 
enemy.’’ Winthrop also concluded that ‘‘Upon 
a declaration of peace, or other legal termination 
of hostilities, the Article is no longer operative.”’ 
Winthrop, op. cit. 101-102. See also 16 Ops. 
A. G. 18, 15. Similarly, the view of the Judge 
Advocate General was summarized as that ‘‘This 
article [AW 63] has been applied principally to 
civilians serving in a quasi-military capacity in 
connection with troops in time of war and in 
the theatre of war.’’ Digest Ops. J. A. G. 1912, 
p. 151. In any event, it is clear that the pre- 
1916 jurisdiction over civilians ‘‘serving with 
the armies * * * in the field’’ was restricted 
to those civilians bearing a functional relation- 
ship to the army as a fighting force when faced 
with an enemy. This limitation of the former 
AW 63 jurisdiction in terms of function, time 
and circumstance left it very doubtful whether 
it extended (1) to American civilians performing 
governmental functions in occupied territory un- 
related to the maintenance of the army as a fight- 
ing force, and (2) to the period of military 
occupation after the cessation of hostilities. As 
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we have seen one of the principal purposes of the 
1916 revision of the Articles of War was to ex- 
tend court martial jurisdiction to civilians per- 
forming such functions under such circumstances. 

Petitioners contention that the wives of sol- 
diers were subject to trial by court martial prior 
to 1916 under the former AW 63 is inconsistent 
with the terms and construction of that article, 
and is based upon dubious authority. Petitioner 
cites (Pet. pp. 19, 21, 23) the military writers 
Ives, Hough, Simmons and Winthrop for the 
proposition that the families of soldiers are ‘‘re- 
tainers to the camp” or ‘“‘serving with the 
armies’. We can find no such assertion in 
Ives, A Treatise on Military Law, or in Simmons 
on Courts Martial. In Hough, Precedents in 
Military Law, pp. 401-402, 629, there are cited 
two cases of the trial by ‘‘court martial’’ of two 
British soldiers’ wives in India in 1824 and 1825. 
Winthrop merely cites Hough and Simmons.” 
There is no indication of the circumstances under 
which these trials occurred or, indeed as to 
whether a distinction was made between courts 
martial and other military tribunals. In any 
event, the status of the wife or alleged wife of 
an English soldier in India in 1825 has little 
‘ bearing as to whether the wife of an American 
soldier was regarded as subject to court martial 


18 See 4 Geo. IV, ch. 81, for a special Mutiny Act applicable 
to India. 
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jurisdiction then or later.* Neither the peti- 
tioner nor the respondent has found any case of 
a wife or other dependent of a soldier who was 
tried by an American court martial prior to the 
revision of the Articles of War in 1916. 

On the other hand, it is perfectly clear that 
the wife and other dependents of a soldier were, 
like any other civilians or the soldier himself, 
subject to trial by military commissions or mili- 
tary government courts for civil crimes which 
could not be tried by the ordinary civil’ courts 
for the area in which such erimes were committed. 
Just as General Scott arranged the trial of an 
army officer for murder before a military commis- 
sion, and just as Neely of Neely v. Henkel, infra, 
was extradited to Cuba to be tried under Cuban 
law by a Cuban court created by the American 
military governor, so the petitioner could have 
been tried before a military government court 
for murder committed in occupied territory. 

3. Prior to 1916, courts martial lacked jurisdic- 
tion to try any civilian for murder.. Petitioner con- 


%* While Article 63 had its practically verbatim origin in 
Article XXITI of Section XIV of the British Articles of 
War of 1765 (Winthrop, op. cit., p. 941), it would be falla- 
cious to presume from alleged Indian precedents that English 
military law has developed in the direction of subjecting sol- 
diers’ dependents to the jurisdiction of courts martial. For, 
as pointed out at pp. 55-56 of this brief, British military 
‘government courts in Germany, rather than courts martial, 
have jurisdiction over British civilians, including soldiers’ 
dependents, in the British zone of Germany. 
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tends that prior to 1916 a court martial had 
exclusive jurisdiction to try a civilian in her cir- 
cumstances on a charge of murder (Pet. 36-51). 
From this she concludes that a military government 
court would have possessed no jurisdiction to be 
preserved by AW 15. To the contrary, it is abso- 
lutely clear that prior to the 1916 revision of 
the Articles of War courts martial had no juris- 
diction, concurrent or exclusive, to try any civil- 
ian on a charge of murder. 

Until 1863, courts martial lacked jurisdiction 
over such capital offenses as murder, as distin- 
guished from the military offenses defined in the 
Articles of War up to that time.” By this we 
mean that the Articles of War prior to that date 
did not even empower courts martial to try 
soldiers for such crimes, to say nothing of civil- 
ians. Until 1863, the Articles of War dealt with 
capital crimes committed by soldiers by providing 
for the surrender of soldiers accused of such 
crimes to the civil courts. See AW 33 of the 


* We need not now consider the extent to which courts 
martial obtained jurisdiction over noncapital civil crimes 
through Article 99, which provided that (Winthrop, 
op. cit. 985) — ; 

“All crimes not capital, and all disorders and neglects 
which officers and soldiers may be guilty of, to the prejudice 
of good order and military discipline, though not mentioned 
in the foregoing articles of war, are to be taken cognizance of 
by a general or regimental court-martial, according to the 
nature and degree of the offense, and be punished at their 
discretion.” 

For Article 99 was limited by its terms to officers and 
soldiers. 
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Articles of War of 1806, Winthrop, op. cat. p. 979. 

It was only in 1863, as a part of the Enrollment 
Act (conscription act) that Congress, for the 
first time, gave jurisdiction to courts martial to 
try soldiers for serious civilian crimes, as fol- 
lows (Section 30 of the Act of March 3, 1863, 12 
Stat. 731, 736) : 


Sro. 30. And be it further enacted, That 
in time of war, insurrection, or rebellion, 
murder, assault and battery with an intent 
to kill, manslaughter, mayhem, wounding 
by shooting or stabbing with an intent to 
commit murder, robbery, arson, burglary, 
rape, assault and battery with an intent 
to commit rape, and larceny, shall be pun- 
ishable by the sentence of a general court- 
martial or military commission, when 
committed by persons who are in the mili- 
tary service of the United States, and 
subject to the articles of war; and the 
punishments for such offences shall never 
be less than those inflicted by the laws of 
the state, territory, or district in which 
they may have been committed. [Jtalics 
sup plied. | 


It will be noted that the 1863 statute conferred 
jurisdiction over such crimes upon both general 
courts-martial and military commissions. In the 
1874 revision the words or ‘‘military commission’’ 
were omitted. At one point, Winthrop op. cit. 833, 
n. 71, refers to this omission as ‘‘apparently inad- 
vertent,’’ and at another point as ‘‘proper for the 
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reason that a military commission is not the 
appropriate tribunal for the trial of military 
persons.’’ Winthrop op. cit. 667. 

Regardless of the reason for the 1874 omission, 
Winthrop was clearly correct in referring to the 
1863 grant of jurisdiction in terms of “military 
persons.’’ Section 30 of the 1863 statute con- 
ferred jurisdiction over such crimes as murder 
only “when committed by persons who are in the 
military service of the United States’’, a limita- 
tion which was embodied in AW 58 of the 1874 
Articles of War and continued in effect until the 
1916 revision. Petitioner repeatedly refers to 
the jurisdiction conferred by the 1863 Act as 
applying to “persons subject to military law”’ 
(Pet. 48, 44, 46). This is a serious misstatement. 
From 1863 to 1916 the jurisdiction of a court 
martial over such crimes as murder was limited 
to ‘‘persons in the military service of the United 
States.”” The subsequent phrase ‘‘and subject 
to the Articles of War’’ does not enlarge the class 
covered. In 1878, the Attorney General ruled, 
with reference to AW 60 (prohibiting frauds 
against the United States) of the 1874 Articles 
of War, that “the words ‘in the military service,’ 
there used, are not to be taken in so general a 
sense as to include all who are employed in con- 
nection with that service in any capacity what- 
ever. They must be construed with the provision 
by which the Articles are preceded, and which 
declares that the latter shall govern ‘the armies 


65454 O—56—pt. 2——-28 
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of the United States.’’’ Upon this reasoning, 
the Attorney General held that civilian clerks 
employed by quartermasters were not amenable 
to the jurisidiction of a court martial. 16 Ops. 
A. G. 18, 16. Thus, we find General Crowder 
explaining that AW 60 (which became AW 94 
in the 1916 Articles) was changed to apply to 
“any person subject to military law’’ rather than 
to any person in the military service of the 
United States. The significance of the change 
was brought out as follows: 

Mr. Kaun. Why do you prefer the new 
language to the old? 

Gen. CRowDER. Because the phrase “any 
person in the military service’’ does not 
include all persons subject to military law. 
We have these,numerous retainers to the 
camps and contractors serving with the 
Army in the field who can commit fraud. 

Sen. Rep. 229, 63d Cong., 2d sess., p. 104. This 
construction of the identical language in AW 60 
is obviously applicable to AW 58 as well. 

Thus, it is entirely clear that prior to 1916 
neither petitioner nor any other civilian could 
have been tried for murder by a general court 
martial. Indeed, this result is confirmed by the 
legislative history of Section 30 of the 1863 stat- 
uate. While Section 30 was bitterly attacked, 
even its opponents expressly assumed that it was 
limited to soldiers. 62 Cong. Globe 1256, 1377, 
1384. The grudging nature of this grant of un- 
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paralleled jurisdiction to courts martial is indi- 
eated by the fact that as reported in the Senate 
Section 30 would have given exclusive jurisdic- 
tion over murder and other crimes to courts mar- 
tial. When it was pointed out (62 Cong. Globe 
988) that ‘“‘The bill as it now stands would give 
exclusive jurisdiction of certain crimes to the mili- 
tary tribunals and take them away from civil tri- 
bunals,’’ it was amended to omit the provision for 
exclusive jurisdiction. 

Since AW 58 of the 1874 Articles of War, as 
derived from Section 30 of the Enrollment Act 
of 1863, did not authorize courts martial to try 
civilians for murder and the other enumerated 
civil crimes, it is unnecessary to deal with the 
petitioner’s further contention that the jurisdic- 
tion of courts martial under AW 58 was exclu- 
sive. Of course, as this Court held in Coleman v. 
Tennessee, 97 U. 8. 509, and Dow v. Johnson, 100 
U. S. 158, the ‘‘officers and soldiers’’ of an in- 
vading or occupying army are not subject to the 
laws and courts of the invaded or occupied coun- 
try. <As petitioner admits, the jurisdiction con- 
ferred upon courts martial by the 1863 statute 
was not exclusive so as to deprive the civil courts 
of the United States of jurisdiction to try even 
soldiers for civil crimes such as murder. Cald- 
well v. Parker, 252 U. 8S. 376.% Moreover, even 


*® The statement in Ex parte Gerlach, 247 Fed. 616 (S. D. 
N. Y., 1917), relied upon by petitioner (Pet. 27-28), that a 
court martial has “exclusive jurisdiction” to try a civilian 
mate on a military transport for violation of a military order, 





882 STATUS OF FORCES AGREEMENTS 


if civilians were triable for such crimes by courts 
martial, it by no means follows that they may 
not also be subjected to trial by courts established 
by the occupying power in occupied territory in 
the discharge of its duty to maintain order. The 
compelling reasons of policy which preclude sub- 
jecting soldiers of the occupying forces to the law 
and tribunals of the occupied territory have much 
less weight when applied to civilians of the occu- 
pying power, particularly those, such as soldiers’ 
dependents,” who bear no functional relationship 


to the occupying troops. Whether courts mar- 


tial should exercise exclusive jurisdiction over 
such persons would seem to involve a question of 
governmental policy rather than of individual 
right. At any rate, this seemed to be the view of 
Congress in enacting the Act of June 6, 1900, 31 
Stat. 656, for the express purpose of providing for 
the extradition of Neely and other military govern- 


is correct in that no civil court would have jurisdiction over 
that offense. The opinions of the Judge Advocate General 
cited by petitioner (Pet. 38-39) for the alleged exclusive jur- 
isdiction of a court martial, all involved soldiers. 

* The doctrine of The Exchange, 7 Cranch 116, 139, that 
foreign troops in friendly passage through another country 
are not subject to the jurisdiction of the local courts, has not 
been construed to preclude subjecting soldiers’ dependents to 
trial by the local courts. See, e. g., the agreement of March 2, 
1943, between the United States and Egypt respecting juris- 
diction over crimes committed by American armed forces in 
Egypt, which specifically provides that “the wives and chil- 
dren of the members of the United States Forces * * * 
will be amenable to the jurisdiction of Egyptian courts” (57 
Stat. 1197). 
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ment employees to Cuba to be tried for violation of 

‘“‘the criminal laws in force therein’? by a Cuban 

court, where such law and courts were created by 

the American military governor. Neely v. Henkel, 

180 U. S. 109; 33 Cong. Ree. 5912-5923, 

6452-6461. In this view, military government | 

courts are simply a substitute for the concurrent 

jurisdiction which civil courts would normally 
exercise. 

To summarize, it is clear that prior to 1916 
courts martial would have had no jurisdiction to 
try petitioner or any other civilian for murder 
committed in occupied territory or elsewhere. 
In other words, until 1916, only a military govern- 
ment court or military commission could have 
tried petitioner for murder committed in occupied 
territory. AW 15 preserved that jurisdiction 
concurrently with the jurisdiction which was con- 
ferred upon courts martial for the first time in 
1916. 

C. THE ARTICLES OF WAR SHOULD BE CONSTRUED TO PERMIT THE 
TRIAL OF AMERICAN CIVILIANS IN OCCUPIED TERRITORY BY CIVILIAN- 
Tyre TRIBUNALS RATHER THAN BY CoURTS MARTIAL 
It has been a fundamental of our society that 

civilians should be tried on criminal charges by 

military courts only in extraordinary circum- 
stances. Ex parte Milligan, 4 Wall. 2. Con- 
sistent with that policy, the United States 
established in the United States Zone of Germany 

a system of military government courts, staffed 

with civilian judges trained in civilian law, and 
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with procedures which accord every major ele- 
ment of our customary procedural due process 
except indictment and trial by jury. Since it is 
much more appropriate for these courts rather 
than courts martial to try American civilians, 
there is no reason to strain the interpretation of 
the Articles of War to reach any other result. 
Without in any way disparaging the courts 
martial system as prescribed by the Articles of 
War, we may nevertheless mention important 
distinguishing characteristics of the military gov- 
ernment courts. The latter are composed entirely 
of experienced civilian lawyers,” while ordinarily 
only the law member of a general court martial is 
a lawyer. Courts martial are largely ad hoc 
tribunals in that, if not constituted to try a single 
or a few cases, the membership is frequently 


changed. The military government courts, which 
exercise not only a criminal jurisdiction over 
groups of civilians in addition to soldiers’ depend- 


2° Judges and Magistrates and the District Attorneys and 
their assistants were required to be “graduates in law and 
members in good standing of the Bar of one of the States of 
the United States or of the District of Columbia, and must 
have been engaged in active legal work (as attorney at law, 
as Judge of a Court of Record, or as a teacher of law at a law 
school approved by the American Bar Association) for at 
least : (i) Ten years in the cases of the Chief Judge and Asso- 
ciate Judges of the Court of Appeals * * *; (ii) Five 
years in the cases of the District Judges * * *; (iii) 
Three years in the cases of Magistrates and District Attor- 
neys * * *,” subject to waiver of such qualifications by 
the Military Governor upon written recommendation of his 
his Legal Adviser (Military Government Ordinance No. 31, 
Art. 14 (1); 14 F. R. 127). 
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ents but also a broad jurisdiction over civil cases, 
have an opportunity for acquiring an expertness 
which is denied to non-lawyer army officers who 
occasionally serve on courts martial. 

A political objective of the military occupation 
is to encourage a rebirth of democracy in Ger- 
many. Nowhere is the impact of the occupation 
more delicate than in the administration of jus- 
tice, since German civilians are tried in these 
same military government courts for offenses 
against Allied nationals and violations of military 
government ordinances. We believe that it is 
setting a sound example to provide in occupied 
Germany for the trial of American civilians by 
courts which, while deriving their authority from 
the military fact of occupation, are civilian in 
their composition and procedure. The example is 
even more impressive when American and Ger- 
man civilians alike are tried by the same courts 
and by the same procedure. 

We believe that it is significant that the United 
Kingdom, confronted with the same problems of 
administering justice, has established a similar 
system of military government courts, known 
as control commission courts. The British Army 
Act (22 Halsbury’s Statutes of England, 2d ed. 
pp. 255, et seq.), like our Articles of War, ap- 
plies to ‘‘persons subject to military law’’. 
Section 176 (10) includes in that class ‘‘ All per- 
sons not otherwise subject to military law who 
are followers of or accompany His Majesty’s 
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troops, or any portion thereof, when employed 
on active service.’’ Section 189 provides that 
‘the expression ‘on active service’ as applied to 
a person subject to military law means whenever 
he is attached to or forms part of a force which 
is engaged in operations against the enemy or 
is engaged in military operations in a country 
or place wholly or partly occupied by an enemy, 
or is in military occupation of any foreign coun- 
try.”? [Emphasis supplied.] The United King- 
dom has not interpreted these provisions of the 
Army Act as precluding the establishment in 
the British Zone of Germany of civilian-type 
courts for the trial of British civilians. British 
Ordinance No. 68, 17 Military Government Ga- 
zette (British Zone of Control) 4387; 26 «bid. 921; 
16 Official Gazette of the Allied High Commission 
for Germany 179. These courts, designated Con- 
trol Commission Courts ‘‘have jurisdiction over 
all persons in the British Zone, except persons 
other than civilians, who are subject to Military, 
Naval or Air Force Law, and are serving under 
the command of the commander of any forces of 
the United Nations in the Federal Republic of 
Germany.”’ Article II. Like the United States 
Military government courts, these British courts 
consist of trial courts and an appellate court 
staffed with experienced lawyers, and exercise 
criminal jurisdiction. It is interesting to note 
that under this ordinance British subjects are 
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entitled to be tried by a jury consisting of seven 
British subjects on criminal charges for which 
the maximum penalty is death or a sentence 
of imprisonment exceeding five years. At any 
rate, it is significant that the United Kingdom, 
which, like ourselves, has carefully limited the 
jurisdiction of courts martial over civilians, has 
also found it desirable to provide civilian courts 
and procedures for the trial of British civilians 
accompanying the British occupation forces in 
Germany. 

Petitioner does not even contend that the pro- 
cedure by which she was tried deprived her of 
any element of due process of law as we know it. 
That procedure was prescribed by Military Gov- 
ernment Ordinance No. 32, entitled Code of 
Criminal Procedure for United States Military 
Government Courts for Germany, 14 F. R. 128- 
132. Ordinance No. 32 provides for a prelimi- 
nary hearing on criminal charges (Articles Il 
and III), for ‘‘charges’’ containing ‘‘a plain and 
concise statement of the facts alleged to consti- 
tute the offense and the place and time thereof 
in order that the accused may have the informa- 
tion reasonably necessary to enable him to prepare 
his defense’’; he is entitled to the assistance of 
counsel and in cases other than those before a Magis- 
trate, i. e., serious crimes, be must be provided 
with counsel if he is unable to obtain counsel 
himself (Article IV); he is entitled to present 
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evidence on his own behalf and to cross-examine 
the prosecution witnesses (Article V). ‘‘The 
admissibility of evidence shall be in accord with 
the Rules of Evidence generally recognized in 
the trial of criminal cases in the United States. 
The most important of these Rules are sum- 
marized in Chapter 25 of the Manual for Courts 
Martial, U. S. Army’’ (Article VI (1)). The 
privilege against self-incrimination is specifically 
recognized (Article VI (3) (4)), as are the 
privileged communications of husband-wife, 
parent-child, attorney-client, and priest-penitent 
(Article VII (4)). Duly authenticated deposi- 
tions taken upon notice may be received in evi- 
dence in non-capital cases (Article VI (6)). The 
military government courts are empowered to ad- 
minister oaths, subpoena witnesses and admit to 
bail. Special procedures are provided for deal- 
ing with the issue of insanity and juvenile of- 
fenders. (Article VIII (7) (8).) The defendant 
may appeal both on ‘‘questions of law and of fact 
except that, in dealing with questions of fact, the 
Court shall set aside or reverse the decision of 
the District Court in criminal cases only if the 
evidence does not support a finding of guilt be- 
yond a reasonable doubt.’’ Ordinance No. 31, 
Article 12 (14 F. R. 127). The opinions of the 
Court of Appeals are regularly published in 
English and German for the guidance of the 
lower courts. 
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D. Congress, WITH KNOWLEDGE THAT AW 15 Has BEEN INTER- 
PRETED TO PERMIT THE TRIAL OF SOLDIERS’ DEPENDENTS IN OCccU- 
PIeD TreRRIroRyY BY MILITARY GOVERNMENT CouRTS, RATHER THAN 
BY Courts MartTiaLt, Has RatiFieD THAT INTERPRETATION BY RE- 
ENACTING AW 15 WitTHoutT CHANGE IN 1950, AND By APPROPRIAT- 
ING FuNps To MAINTAIN SucH CourRTs. 


The establishment of the United States Mili- 
tary Government Courts for Germany with crimi- 
nal jurisdiction over all American civilians in the 
American Zone of Germany has been no secret. 
Military Government Ordinances 31, 32 and 33, 
which established the courts and prescribed their 
composition, jurisdiction and procedure, were 
published in the Federal Register on January 11, 
1949 (14 F. R. 124-133). The trial of Mrs. 
Ybarbo before such a court was given wide pub- 
licity in this country. 

In any event, when Congress was considering 
what became the Uniform Code of Military 
Justice (Act of May 5, 1950, 50 U. S. C., Supp. 
IV, 581), both the Senate and House Committees 
on Armed Services were specifically advised of 
the establishment in oceupied territory of military 
government courts exercising criminal jurisdic- 
tion over American civilians. In the Hearings 
before the Subcommittee of the House Committee 
on Armed Services, 81st Cong., 1st Sess., on the 
Uniform Code of Military Justice, the following 
is significant (p. 876) : 

Mr. Exston. That this wife of the soldier 


who recently was tried. I forget the name. 
Mr. Larkin. Mrs. Ybarbo. 
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Mr. Exston. Yes. She was tried for 
murder and was given a life sentence and 
it was reduced to 5 years because the law 
of Germany requires 5 years as maximum 
punishment. 

Mr. LaRKIN. Yes. 

Mr. Exston. She was not tried by court 
martial. 

Mr. LARKIN. No. 

Mr. Euston. By a military court. She 
was tried by one of those special courts 
that had been set up in Germany. 

Mr. LARKIN. Yes, sir. 

Mr. Eston. Now do you think there is 
any possibility of this section being con- 
strued as divesting those courts of juris- 
diction over families of soldiers? 

Mr. Larkin. No. It could not specifi- 
cally because we have in another part of 
the code an article which specifically guards 
their jurisdiction. 

Mr. Smart. They have concurrent juris- 
diction, Mr. Elston. 

Mr. LARKIN. Yes, sir. 

Mr. Eston. If you say it is mentioned 
later on, we do not need to bother with it 
now. 

Mr. LaRkIn. Yes. So this could not be 
construed as divesting any occupation 


‘court, military tribunal, or provost court 


of any jurisdiction that it currently has 
today. 

Mr. Brooxs. I just received today a 
letter from a mother saying she was going 
to visit her daughter who is the wife of 
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an officer in Germany. When she arrives 
over there the court, that is the military 
court, would have concurrent jurisdiction 
under this code with the court martial in 
the trial of the case if one should arise, 
would they not? 

Mr. Larkin. The occupation court would 
have jurisdiction over her if she committed 
any crimes. 

Mr. Smart. I do not see where that 
particular person would come under the 
code. She is not serving with, employed 
by, or accompanying the forces. 

Mr. Larkin. That is right. 

Mr. Smart. She would not, in any case, 
in my opinion, be subject to this code. 
Whereas the family of the soldier, be it 
officer or private, does accompany him and 
he certainly is a part of the forces. 

I do not think it could be construed that 
this provision would be broad enough to 
cover the relative who goes for a mere 
visit. 

And further, at p. 975: 

Mr. Brooxs. Now, let us proceed with 
article 21. 

Mr. Smart (reading): 

ArT. 21. Jurisdiction of courts 
martial not exclusive. 

The provisions of this Code con- 
ferring jurisdiction upon courts mar- 
tial shall not be construed as depriving 
military commissions, provost courts, 
or other military tribunals of concur- 
rent jurisdiction in respect of offenders 
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or offenses that by statute or by the 
law of war may be tried by such mili- 
tary commissions, provost courts, or 
other military tribunals. 

References: A. W. 15; proposed A. G. N., 
article 5 (f). 

Commentary: The language of A. W. 15 
has been preserved because it has been con- 
strued by the Supreme Court. (See Ez 
Parte Quirin, 317 U.S. 1 (1942).) 

Mr. Eston. Mr. Chairman, might we 
have some explanation for the record of 
what is meant by ‘“‘military commission, 
provost courts, or other military tri- 
bunals’’? 

Mr. Brooks. You want to undertake 
that, Mr. Larkin? 

Mr. Larxkin. Well, which part of it con- 
cerns you, Mr. Elston? Is it the ‘‘other 
military tribunals’’? 

Mr. Exston. No. I think for the record 
there ought to be an explanation of all 
that. ‘Such military commissions’’— 
someone on the floor may want to know 
what a military commission is. 

Mr. Larkin. I believe a military com- 
mission may be defined as a tribunal which 
can be set up for the trial of persons who 
offend against the law of war. 

Mr. E ston. Appointed by the Presi- 
dent ? 

Mr. Larkin. By the President. You 
have an example in that Sabateur case. 
That was a military commission. 
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A provost. court is—what, Colonel Dins- 
more? Is that a military government court 
or is it 

Colonel Dinsmore. It is an occupation 
court. 

Mr. LarRKIN. It is an occupation court; 
a court that may be set up by the occupa- 
tion authorities within the area that they 
occupy. 

‘There are other military tribunals. Are 
they occupation courts, too? What other 
kinds are there? 

Colonel Dinsmore. Courts of inquiry. 

Mr. Exston. Well, a court of inquiry 
does not have power to impose punishment, 
does it? 

Mr. LARKIN. No. We have a provision 
in article 136 here for courts of inquiry, 
which cannot impose punishment or make 
a finding of guilty or not guilty. 

Colonel Dinsmore. I suppose a Military 
government court is a military tribunal. 

Mr. Larkin. And that is a court that is 
similar, then, to the provost court; is that 
right? 

Colonel Dinsmore. Yes; with greater 
jurisdiction. 

And at p. 1061: 

Mr. Brooxs. I would like to ask one 
question. It is going back, and I think it 
has been covered, but I did not fully under- 
stand it. Exactly what is the definition of 
a provost court? 

Mr. Larkin. Well, I suppose the name 
itself is derived from the Provost Mar- 
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shal’s Department, which is generally the 
Department that controls the military 
police. 


Mr. Brooxs. How does that differ from 
a court martial? 


Mr. Larkin. Well, a provost court, like 
other military commissions and tribunals 
which are usually used in occupied terri- 
tories and which are the creatures of the 
occupying authority, is operated in accord- 
ance with whatever rules are prescribed for 
them. Many of the military or provost 
courts, for instance, that operate in occu- 
pied territories will follow, to a large ex- 
tent, the court-martial procedures, but they 
may specifically apply the local -law. 

In many recent cases in occupied terri- 
tory they have followed the procedures of 
court martial, but specifically they applied 
the German law. They are ad hoc special 
courts for a special purpose. 

Mr. Brooks. Are they not intended to 
cover the civilians? 

Mr. Larkin. Civilians who are not sub- 
ject to the code. 

Mr. Brooks. Civilians who are not sub- 
ject to the code. Is that right, Colonel ? 

Colonel Dinsmore. It is for the trial of 
civilians for the occupied territory. 

Mr. Smart. I might add, if you will for- 
give the personal reference, that I was a 
provost court overseas appointed by virtue 
of the proclamations which gave General 
MacArthur the authority, which subse- 
quently was delegated down to the Sixth 
Division. My jurisdiction was 5 years con- 
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finement or $5,000, either one or both. I 
sat alone as one judge and I tried nothing 
but civilians not subject to the Articles of 
War. 


In Hearings before the Subcommittee of the 
Senate Committee on Armed Services, 81st Cong., 
1st Sess., on the Uniform Code of Military Jus- 
tice, T. H. King, National Judge Advocate Re- 
serve Officers’ Association, requested restriction 
of the jurisdiction of military tribunals by spe- 
cific limitations, substantially in the form of the 
argument of petitioner herein, speaking as fol- 
lows (p. 161): 


Now, the next thing, if I may say so, 
sir, to make this uniform military justice 
is to provide for military courts. We have 
got set up in European countries and in 
the Pacific, courts established by adminis- 
trative fiat. They are set up to try people 
for things up to and including the death 
penalty, and they have left it to one man’s 
word in the European theater as to whether 
they were to die or live or whether they 
will serve for 20 or 30 years. 

We do not know whether they are going 
to keep up the military courts when the 
civilians take over or not, and there is a 
question as to whether a military court can 
render a sentence of 10 years, if they are 
going to terminate their functions in 3 
years. 

Why not determine exactly what au- 
thority the military have to set up courts. 


65454 O—56—pt. 2 29 
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We read of military commissions; we read 
of provost courts; we now have military 
government courts. Who has jurisdiction 
over whom? The question in the Ybarbo 

‘ease, which Senator Saltonstall spoke 
about, was raised as to which court had 
jurisdiction, if we can believe the press, 
and I think we can. 

Senator Kerauver. In other words, you 
want to take the right of the commander 
to reduce the sentence away from him? 

Mr. Kine. No, I want the Congress 
through its legislative functions to set up 
or determine what courts will be estab- 
lished, which will affect the trial of citi- 
zens of the United States overseas. We 
have got more civilians over there who are 
subject to military government than we 
have got soldiers. It is amazing the num- 
ber of civilians. 

Every State Department employee over 
there is subject to military government in 
Germany and Austria. All these people 
working for ECA are subject to military 
control in those occupied countries, and 
they are not entitled to a trial by jury, and 
there is no system established to give them 
a right of trial by jury. 


In brief, the Committees of Congress were 
specifically informed that the concurrent juris- 
diction defined in AW 15 had been interpreted 
to permit the trial of American civilians in oc- 
cupied territory—and particularly a_ soldier’s 
wife, such as petitioner—by military government 
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courts instead of courts martial. With such 
knowledge, Congress neither amended nor de- 
leted AW 15; rather, it reenacted AW 15 practi- 
cally verbatim as Article 21 of the new Code. 
Both Committees reported that “This article pre- 
serves existing Army and Air Force law which 
gives concurrent jurisdiction to military tribunals 
other than courts martial. The language of AW 
15 has been preserved because it has been con- 
strued by the Supreme Court (Ez parte Quirin, 
317 U. S. 1 (1942)).”’ S. Rept. 486, p. 13, H. 
Rept. 491, p. 17, both 81st Cong., 1st Sess. 

Moreover, in appropriating funds for the gov- 
ernment of occupied areas, including Germany, 
for the fiscal years 1951 and 1952, Congress has 
specifically provided that such funds may be used 
for ‘‘expenses incident to maintaining discipline 
and order in occupied areas (including trial and 
punishment by courts established by or under au- 
thority of the President).’’ [Italics added.] 
Public Law 759, 81st Cong., 2d Sess., ch. XI, Title 
III; Publie Law 253, 82d Cong., Ist Sess., ch. LX. 
Such appropriations constituted a Congressional 
ratification of what had been done. Isbrandtsen- 
Moller Co. v. United States, 300 U. S. 139. 


II 


THE COURT WHICH TRIED PETITIONER WAS PROPERLY 
CONSTITUTED AND ITS PROCEDURES ARE NOT INCON- 
SISTENT WITH ANY ACT OF CONGRESS. 


Under this point, we will discuss miscellaneous 
contentions made by petitioner. 
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1. Petitioner contends that since Mr. McCloy, 
the United States High Commissioner for Ger- 
many, is a civilian, he was without authority to 
create a military tribunal which, it is alleged, 
must be appointed by a military commander em- 
powered to appoint a general court martial (Pet. 
52-58). It may be that only a military com- 
mander can appoint a military tribunal to try 
soldiers, but that is not the present issue. 
Clearly, the President can exercise his powers as 
Commander in Chief in occupied territory 
through civilians entitled military governors or 
otherwise. In 1862, the President appointed ci- 
vilian ‘‘military governors” of Tennessee, North 
Carolina and Louisiana; in 1865 civilian ‘‘pro- 
visional governors’’ were appointed by the Presi- 
dent for North Carolina, Mississippi, Georgia, 
Texas, Alabama, South Carolina and Florida. 
Winthrop op. cit. 802. In Handil.n v. Wick- 
liffe, 12 Wall. 173, this Court apparently treated 
as valid the appointment of a civilian as mili- 
tary governor. In 1906, Mr. Taft, then 
Secretary of War, was appointed ‘Provisional 
Governor of Cuba,’’ which was placed under 
military occupation. 1 Hackworth, Digest of 
International Law, 148-149. Precedents aside, 
it would be absurd, if constitutionally possible, 
to deny the President the power to discharge 
his functions in occupied territory through 
civilian officers. Since a civilian can be appointed 
by the President to be military governor of oecu- 
' pied territory, it follows that he, as well as a sol- 
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dier acting as military governor, may discharge 
the Nation’s obligation under international law to 
maintain law and order by establishing military 
governinent courts. ‘Moreover, Congress has ex- 
pressly recognized that the President may carry 
out the government of occupied territories 
through other departments than the Department 
of Defense without thereby changing the funda- 
mentally military basis of the occupation. In ap- 
propriating funds to the Department of the Army 
for the government or occupation of certain for- 
eign areas (Act of October 6, 1949, c. 621, 63 
Stat. 709, 712), Congress specifically provided 
that “‘the President may transfer to any other de- 
partment or agency any function or functions 
provided for under this appropriation.’’ And see 
Winthrop, op cit. 799, 801-802. 

2. Petitioner further contends (Pet. 53) that 
military government courts must be composed of 
army officers. We may assume that a military com- 
mission or other military tribunal appointed to 
try soldiers must be composed of soldiers. But, 
again, it is well established that civilians may be 
appointed to act as judges of military govern- 
ment courts (supra, p. 23). 

3. It is also contended that military govern- 
ment in Germany terminated on September 21, 
1949, the date upon which the Allied High Com- 
mission became operative (R. 60) and the date 
upon which Mr. McCloy assumed the exercise of 
‘fall of the governmental functions of the United 
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States in Germany (other than the command of 
troops)’’ (R. 58-59, 67-68). From this petitioner 
concludes that when her offense, trial and con- 
viction occurred in October 1949, the United 
States High Commissioner could not exercise the 
powers of military government to bring her to 
trial.” It is true that that date represents another 
step in the progressive restoration of self-govern- 
ment to the Germans. However, the nature of the 
governmental functions and tribunals of the 
United States in Germany is to be determined 
from the source of their authority. That source 
has been military conquest, followed by a military 
occupation which has continued to date. When 
a similar contention was made in Neely v. Henkel, 
supra, this Court replied that it is ‘‘the function 
of the political branch of the Government to 
determine when such occupation and control shall 
cease’’ (180 U.S. at p. 24). 

4. Petitioner also contends that she could not 
be tried for a violation of the German Criminal 
Code. Clearly, it is the duty of the occupying 
power to deal with crimes committed by its civil- 
ian nationals by prescribing substantive penal 
law, as well as by establishing appropriate tri- 
bunals. It is the general law that local criminal 
law in an occupied area continues to bind civilians 
unless changed by the occupying power. Dow v. 
Johnson, 100 U. 8. 158, 166; Ketchem v. Buckley, 


= However, we assume that petitioner would oppose extra- 
dition to Germany for trial by a German court. 
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99 U. S. 188, 190. In addition to this, a proclama- 
tion of General Eisenhower of September 19, 
1945, 12 Fed. Reg. 6997, provided that German law 
should be applicable in the occupied territory until 
repealed or superseded by a new law enacted by the 
military government.” General Crowder tells of 
the trial of two American soldiers in Cuba in 1906 
under the local criminal code. Supra,p.33. Simi- 
larly, Neely of Neely v. Henkel, supra, was extra- 
dited to Cuba to be tried for violation of the Cuban 
Postal Code promulgated under the authority of 
the military governor. Applying the German 
Criminal Code (purged of its Nazi additions) to 
American civilians in Germany was thus con- 
sistent with international law and historic Ameri- 
ean practice. 

Moreover, it was highly appropriate and prac- 
tical to adopt the German Criminal Code for this 
purpose. For one thing, the military govern- 
ment courts had jurisdiction not only over Ger- 
mans but over other United Nations nationals 
in the American Zone, most of whom would be 
more familiar with a Continental code. Also, by 

The new Geneva Convention Relative to the Protection 
of Civilian Persons in Time of War, which has been signed 
by the United States and is pending before the Senate, pro- 
vides in Article 64, as follows: 

“The penal laws of the occupied territory shall remain in 
force, with the exception that they may be repealed or 
suspended by the Occupying Power in cases where they con- 


stitute a threat to its security or an obstacle to the application 
of the present Convention.” 
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adopting the German Criminal Code for this 
purpose, we thereby established for such persons 
a uniform code of civil crimes throughout West 
Germany, since the British and French occupa- 
tion authorities did the same thing. See British 
Ordinance No. 68, as amended, Article III. 

5. Finally, petitioner contends that her con- 
viction was void in that the military government 
court which tried her failed to follow the pro- 
eedures prescribed by the Articles of War for 
courts-martial. Her contention is not that the 
procedure in the court which tried her is less 
fair than that of a court-martial or in any way 
unfair, but merely that it is different. First 
she asserts that ‘‘The practice and procedure 
normally followed in courts-martial cases must 
likewise be followed before a military commis- 
sion, in a ease such as this which does not involve 
an enemy national,’’ citing Manual for Courts- 
Martial, 1949, Chap. 1, par. 2; Basic Field 
Manual, FM 27-5, 22 Dec. 1943; In re Yama- 
shita, supra; 29 Va. L. R. 317; 32 Am. J. Int’ 
Law 832. (Pet. 53-54). The cited military au- 
thorities do not support petitioner’s contentions 
but constitute suggestions and recommendations 
for practice with respect to military tribunals 
other than courts-martial.” 


* The cited Basic Field Manual has been superseded by 
the 1947 Manual FM 27-5, October 14, 1947, which no longer 
contains even the language which petitioner urges as sup- 
porting her contentions. The earlier language of the 1943 
Manual included the following (pp. 50-54) : 
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Petitioner apparently relies upon this Court’s 
suggestion in In re Yamashita, 327 U. S. 1, 20, 
that the Articles of War govern the trial before 
military commissions of ‘‘persons subject to mili- 


“When an area is occupied and placed under military gov- 
ernment, the commanding officer in the theater of operations 
should establish military commissions and provost courts to 
try inhabitants for offenses affecting the military adminis- 
tration. These courts in general will not be circumscribed 
by the statutory and other rules governing courts martial ; 
and their number, types, jurisdiction and procedure will be 
determined by the theater commander, subject to instructions 
from higher authority. The term ‘military courts,’ as used 
in this manual does not include ‘courts martial.’ [Italics 
supplied. } 


* * * * x * * 


“In providing for military commissions, which may con- 
sist of any number of officers, the commander will appoint 
not less than three except in extraordinary circumstances. 
In general, the rules for army or navy general courts martial 
will serve as a guide in determining the compositions of mili- 
tary commissions, including the designation of law members, 
trial judge advocates, and necessary assistants. The nro- 
vision for a law member, with powers and duties similar to 
those of a law member of an army general court martial, pro- 
motes sound decisions on matters of law and speed in pro- 
cedure, and is recommended for such military commissions 
for both the army and the navy. [Italics supplied. | 

x « 


* * * * = 


“Tt is customary and usually advisable to appoint commis- 
sioned officers as members of military courts and as judge 
advocates and defense counsel. * * *. [Italics supplied.] 

“Military commissions and provost courts may be ap- 
pointed or convened by the officer in command in the theater 
of operations. He may delegate this power to subordinate 
commanders or civil affairs officers. * * * 

* * * * * * a 

“Military courts have jurisdiction over all persons within 
the occupied territory except those having diplomatic immu- 
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tary law as enumerated in AW 2’ (Pet. 52). In 
that case, the Court held that AW 25 and AW 38 
did not preclude the use of depositions and hear- 
say evidence in the trial before a military com- 
mission of a person other than persons enumer- 
ated in AW 2. Assuming that such of the Arti- 
cles of War as AW 25, which specifically refer to 


nity, and except prisoners of war; but, unless there are cogent 

reasons to the contrary in a particular case, persons subject 

to military or naval law of the United States or its allies 

should be tried by court martial. [Italics supplied. } 
* ~ 


* *- * 


“* * * Tt is advisable that military courts, in the trial 
of offenses directly affecting military government, be directed 
to follow the rules of evidence for Army or Navy courts mar- 
tial. It is not required that this be done, however, as there 
may be instances when it will be appropriate to disregard 
such rules. * * *” [Italics supplied. ] 

The language of the 1947 Manual specifically abrogating 
even the indirect implications which petitioner seeks to derive 
from the earlier manual is as follows (p. 66) : 

“Military government tribunals are not governed by the 
provisions of the Manual for Courts-Martial nor by the limi- 
tations imposed on courts-martial by Articles of War. 
Experience has demonstrated that in administering justice in 
an occupied area it is desirable to follow forms of judicial 
procedure which are generally similar to the forms of pro- 
cedure to which the people are accustomed. * * *”. 

Again, it is true, as contended by petitioner (Pet. 41), that 
General Crowder, in 1916, referred at one point to courts- 
martial and other military tribunals as having “the same pro- 
cedure,” but the remark was clarified in the same discussion 
by his quotation from Winthrop describing the procedure as 
only an “analogy of courts-martial” (S. Rept. No. 130, 64th 
Cong., 1st sess., p. 40). 
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military tribunals generally, apply to the trial 
by any military tribunal of persons enumerated 
in Article 2, it by no means follows that the 
composition and procedure of military tribunals 
.other than courts-martial must be governed in all 
other respects by the Articles of War. While 
AW 25, dealing with depositions, specifically re- 
ferred to military tribunals, AW 4 and 8, pre- 
scribing the qualifications of members of courts- 
martial and of persons appointing them, made no 
reference to military tribunals other than courts- 
martial. Nor can AW 38 be extended to serve 
such a purpose, for AW 38 merely authorized the 
President to prescribe the procedure of ‘‘courts 
martial, courts of inquiry, military commissions, 
and other military tribunals’—authority which 
he has never exercised except with respect to 
courts-martial. Since the Manual for Courts- 
Martial (1949) is expressly limited to the pro- 
ceedings of courts-martial, it is evident that the 
President has not exercised his authority to pre- 
scribe uniform rules for other military tribunals, 
but, through his troop commanders and military 
governors, has adopted procedures suitable for 
particular situations. Moreover, such a complete 
assimilation of the composition and procedure of 
all types of military tribunals to courts-martial 
would render meaningless the choice of tribunals 
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which AW 15 sought to preserve in those cases 
which prior to 1916 were not triable by courts- 
martial. Nor can it be assumed that when an in- 
formed Congress in 1950 reenacted AW 15 as 
Article 21 of the Code of Military Justice, it 
was merely playing with words to preserve the 
jurisdiction of military government courts which, 
according to petitioner, must be general courts- 
martial in everything but name. This last con- 
sideration is equally applicable to every conten- 
tion of petitioner treated under this point. 

It is emphasized that petitioner does not al- 
lege violation of any Article of War which is 
specifically applicable to military tribunals other 
than courts martial. 


CONCLUSION 


Prior to 1916, only a military commission or 
military government court could have tried peti- 
tioner for murder committed in occupied terri- 
tory. While the 1916 amendments to the Articles 
of War made petitioner subject to trial by court 
martial for that offense, AW 15 preserved the 
preexisting jurisdiction of other military tri- 
bunals. The interpretation of AW 15 and the 
policy to provide essentially civilian courts for 
the trial of American civilians in occupied Ger- 
many have been ratified by Congress. Accord- 
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ingly, the judgment of the court below should be 
affirmed. 
Respectfully submitted. 
Pump B. PERLMAN, 
Solicitor General. 
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Assistant Attorney General. 
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APPENDIX A 
The Constitution, Art. II, See. 2 provides: 


The President shall be Commander in 
Chief of the Army and Navy of the United 
een “tice .t oe 


The pertinent provisions of the Articles of 
War, as amended by the Act of June 4, 1920, e. 
227 Subch. II, 41 Stat. 787, and the Act of June 
24, 1948, c. 625, Title II, 62 Stat. 627, provided 
as follows: 


Art. 2 [10 U. S. C. 1473]. Persons sub- 
ject to military law. 

The following persons are subject to 
these articles and shall be understood as 
included in the term ‘‘any person subject 
to military law’’, or ‘“‘persons subject to 
military law’’, whenever used in _ these 

* 


articles: * * 
* *& + * * 


(d) All retainers to the camp and all 
persons accompanying or serving with the 
Armies of the United States without the 
territorial jurisdiction of the United 
States, and in time of war all such retain- 
ers and persons accompanying or serving 
with the Armies of the United States in 
the field, both within and without the ter- 
ritorial jurisdiction of the United States, 
though not otherwise subject to these 


articles ; 
* « 7. * * 


Art. 12 [10 U. S. C., Supp. IV, 1483]. 
General courts martial. 
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General courts-martial shall have power 
to try any person subject to military law 
for any crime or offense made punishable 
by these articles, and any other person 
who by the law of war is subject to trial 
by military tribunals * * 

Art, 15 [10 U. 8. C. 1486]. Jurisdiction 
not exclusive. 

The provisions of these articles con- 
ferring jurisdiction upon courts martial 
shall not be construed as depriving mili- 
tary commissions, provost courts, or other 
military tribunals of concurrent jurisdic- 
tion in respect of offenders or offenses that 
by statute or by the law of war may be 
triable by such military commissions, pro- 
vost courts, or other military tribunals. 

Art. 38 [10 U. S. C. Supp. IV, 1509]. 
President may prescribe rules. 

The President may, by regulations, which 
he may modify from time to time, pre- 
scribe the procedure, including modes of 
proof, in cases before courts martial, courts 
of inquiry, military commissions, and other 
military tribunals, which regulations shall, 
insofar as he shall deem practicable, apply 
the principles of law and rules of evidence 
generally recognized in the trial of criminal 
cases in the district courts of the United 
States: Provided, That nothing contrary 
to or inconsistent with these articles shall 
be so prescribed: Provided further, That 
all rules and regulations made in pursuance 
of this Article shall be laid before the 
Congress. 

Art. 92 [10 U. 8S. C. Supp. IV, 1564]. 
Murder; rape. 

Any person subject to military law found 
guilty of murder shall suffer death or im- 
prisonment for life, as a court-martial may 
direct; but if found guilty of murder not 
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premeditated, he shall be punished as a 
court-martial may direct. * * *: Pro- 
vided, That no person shall be tried by 
court-martial for murder or rape com- 
mitted within the geographical limits of 
the States of the Union and the District 
of Columbia in time of peace. 





Inthe Supreme Court ofthe Hnited States 


OcTOBER TERM, 1954 


No. 537 


UNITED STATES EX REL. GLADYS KEEFE, PETITIONER 
We 


JOHN Foster DULLES, SECRETARY OF STATE, ET AL. 


ON PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE DIS- 
TRICT OF COLUMBIA CIRCUIT 


BRIEF FOR THE RESPONDENT IN OPPOSITION 


OPINIONS BELOW 


The opinions in the Court of Appeals (Pet. 85- 
92) have not yet been reported. 


JURISDICTION 
The judgment of the Court of Appeals was en- 
tered on September 16, 1954 (Pet. 92-93).' A pe- 
tition for rehearing was denied October 15, 1954 


1 Since petitioner has printed pertinent parts of the record 
as an appendix to her petition, references will be to the petition. 
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(Pet. 94). The petition for a writ of certiorari 
was filed January 13, 1955. The jurisdiction of 
this Court is invoked under 28 U.S.C. 1254(1). 


QUESTIONS PRESENTED 


1. Whether a writ of habeas corpus lies to review 
the detention of an American soldier in France by 
French authority after conviction in a French 
court for a crime under the laws of France com- 
mitted by the soldier in France while he was ab- 
sent from his army post. 

2. Whether the NATO Status of Forces Agree- 
ment, by recognizing the right of France to try an 
American soldier for crimes under the law of 
France against the person or property of French 
residents, deprives the soldier of rights guaranteed 
by the Constitution. 


TREATY INVOLVED 


The pertinent parts of Article VII of the 
‘‘Agreement Between the Parties to the North 
Atlantic Treaty Regarding the Status of Their 
Forces’’ ratified by the United States Senate July 
15, 1953, T.1.A.S. No. 2846, and the resolution of 
ratification, are set forth in the Appendix, infra. 


STATEMENT 


Petitioner’s husband, a private in the United 
States Army stationed in France, pleaded guilty on 
October 30, 1953, in a French civil court to a charge 
of robbery in that, while absent without leave in 
France, he and another soldier had stolen a taxi- 
eab. For that crime, petitioner is serving in a 
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French civil prison a five-year sentence imposed 
upon him by the French court. (Pet. 50, 72-73.) 
Petitioner filed in the United States District 
Jourt for the District of Columbia a writ of ha- 
beas corpus addressed to the United States Secre- 
tary of State, Secretary of Defense, and Secretary 
of the Army (Pet. 49-53), alleging that they had 
conspired to deprive her husband of his liberty, 
and attacking the validity of the NATO Status of 
Forces Agreement, a treaty ratified by the Senate, 
under which the United States recognized the right 
of France to try an American soldier stationed in 
France who committed crimes against the law of 
France. The petition alleged that the respondent 
Secretary of State ‘‘could have and can now by 
representations to the Government of France, 
under well recognized principles of International 


Law, effect the return” of petitioner’s husband 
(Pet. 52). 


An order to show cause issued (Pet. 53), and 
respondents filed a motion to dismiss, asserting that 
the court was without jurisdiction and that peti- 
tioner’s husband was not in their custody (Pet. 
04-58). The District Court dismissed the petition 
(Pet. 74). The Court of Appeals affirmed (Pet. 
92-93), holding that there was no respondent 
within the jurisdiction of the court who was re- 
sponsible for the detention of petitioner’s hus- 
band (Pet. 87). Treating the petition as one seek- 
ing a mandatory order requiring the Secretary of 
State to obtain the release of petitioner’s husband 
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through diplomatic negotiations, the court held 
that the petition stated no grounds for relief (Pet. 
87-90). 
ARGUMENT 

1. Petitioner’s husband is held by French au- 
thorities pursuant to a conviction in a French court 
for a crime committed in France against the laws 
of France. Since petitioner is not detained by any 
officer of the United States or under its authority, 
there is no respondent within the jurisdiction of 
the District Court who could effectuate his release. 
Thus, the legality of his detention cannot be de- 
termined by habeas corpus proceedings in an 
American court. Hirota v. MacArthur, 338 U.S. 
197. 


2. Assuming that the action may be treated as 
one to compel the Secretary of State to endeavor 
to secure the release of petitioner’s husband, it 
states no grounds for relief. The main thrust of 
petitioner’s argument is not that representations 
should be made under the NATO Status of Forces 
Agreement for failure to comply with the terms of 
that treaty; she alleges, rather, that such repre- 
sentations should be made because the treaty is 
invalid as permitting the infringement of her 
husband’s constitutional rights. However, a 
trial for the type of crime which her’ husband 
committed—a private crime within the territorial 
jurisdiction of France, outside an army post, 
against the property of a French resident—is not 
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controlled by the United States Constitution. 
Neeley v. Henkel, 180 U.S. 109, 123.’ 

It is clear that the terms of the treaty were com- 
plied with. The American observer who was pres- 
ent found no violation of any basic rights which 
petitioner’s husband would have enjoyed at an 
American trial (Pet. 89-90). Petitioner argues 
that her husband might have been compelled to in- 
criminate himself and might have been sent to a 
penal colony. In actuality, however, he pleaded 
guilty and was sentenced to imprisonment for five 
years. He was informed of the charge and repre- 
sented by coynsel who presented such arguments 
as were available in his behalf. Thus, as the Court 
of Appeals held, petitioner presented no facts 
which would warrant representations under the 
treaty. Moreover, as that court also held, the 
Executive is not subject to judicial control or di- 
rection in matters involving diplomatic negotia- 
tions with a foreign power. 


? While any prior rule of international law could obviously 
be changed by treaty, it should be noted that there is no firmly 
established rule of international law which would give mem- 
bers of friendly foreign forces complete immunity from local 
jurisdiction to punish them for local crimes. See the State- 
ment of the Attorney General on this subject, 99 Cong. Rec. 
8762-8769; Schwartz, International Law and the NATO Status 
of Forces Agreement, 53 Columbia Law Review 1091 (1953). 
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CONCLUSION 


It is therefore respectfully submitted that the 
petition for a writ of certiorari should be denied. 


Simon E. SoBeELorr, 
Solicitor General. 


WarrEN OLNEy ITI, 
Assistant Attorney General, 


BEATRICE ROSENBERG, 
Attorney. 
FEBRUARY 1955. 
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APPENDIX 


Article VII of the Agreement Between the Par- 
ties to the North Atlantic Treaty Regarding the 
Status of Their Forces, T.1.A.S. No. 2846, pro- 
vides in pertinent part. 


1. Subject to the provisions of this Article, 


(a) The military authorities of the send- 
ing State shall have the right to exercise 
within the receiving State all criminal and 
disciplinary jurisdiction conferred on them 
by the law of the-sending State over all per- 
sons subject to the military law of that State; 

(b) The authorities of the receiving State 
shall have jurisdiction over the members of 
a force or civilian component and their de- 
pendents with respect to offences committed 
within the territory of the receiving State and 
punishable by the law of that State. 


+ * * * + 


3. In cases where the right to exercise juris- 
diction is concurrent the following rules shall 


apply: 


(a) The military authorities of the sending 
State shall have the primary right to exercise 
jurisdiction over a member of a force or of a 
civilian component in relation to— 


(i) Offences solely against the property or 
security of that State, or offences solely against 
the person or property of another member of 
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the force or civilian component of that State 
or of a dependent; 

(ii) Offences arising out of any act or omis- 
sion done in the performance of official duty. 


(b) In the case of any other offence the au- 
thorities of the receiving State shall have the 
primary right to exercise jurisdiction. 

(ec) If the State having the primary right 
decides not to exercise jurisdiction, it shall 
notify the authorities of the other State as 
soon as practicable. The authorities of the 
State having the primary right shall give 
sympathetic consideration to a request from 
the authorities of the other State for a waiver 
of its right in cases where that other State con- 
siders such waiver to be of particular impor- 


tance. 
* * * * * 


). (a) The authorities of the receiving and 
sending States shail assist each other in the 
arrest of members of a force or civilian com- 
ponent or their dependents in the territory 
of the receiving State and in handing them 
over to the authority which is to exercise juris- 
diction in accordance with the above provi- 
sions. 

(b) The authorities of the receiving State 
shall notify promptly the military authori- 
ties of the sending State of the arrest of any 
member of a force or civilian component or 
a dependent. 
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(c) The custody of an accused member of 
a force or civilian component over whom the 
receiving State is to exercise jurisdiction 
shall, if he is in the hands of the sending State, 
remain with that State until he is charged by 
the receiving State. 


6. (a) The authorities of the receiving and 
sending States shall assist each other in the 
carrying out of all necessary investigations 
into offences, and in the collection and produc- 
tion of evidence, including the seizure and, in 
proper cases, the handing over of objects con- 
nected with an offence. The handing over of 
such objects may, however, be made subject to 
their return within the time specified by the 
authority delivering them. 

(b) The authorities of the Contracting Par- 


ties shall notify one another of the disposition 
of all cases in which there are concurrent 
rights to exercise jurisdiction. 


7. * * * * 


9. Whenever a member of a force or civilian 
component or a dependent is prosecuted under 
the jurisdiction of a receiving State he shall 
be entitled— 


(a) To a prompt and speedy trial; 

(b) To be informed, in advance of trial, of 
the specific charge or charges made against 
him ; 
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(ce) To be confronted with the witnesses 
against him; 

(d) To have compulsory process for ob- 
taining witnesses in his favour, if they are 
within the jurisdiction of the receiving State; 

(e) To have legal representation of his own 
choice for his defence or to have free or as- 
sisted legal representation under the condi- 
tions prevailing for the time being in the re- 
ceiving State; 

(f) If he considers it necessary, to have the 
services of a competent interpreter; and 

(g) To communicate with a representative 
of the Government of the sending State and, 
when the rules of the court permit, to have 
such a representative present at his trial. 


* © ° * * * 


The Resolution of Ratification, with Reserva- 
tions, 99 Cong. Rec. 8780, as Agreed to by the 
Senate on July 15, 1953, 99 Cong. Rec. 8838, pro- 
vides in part: 


+ * * * * 


In giving its advice and consent to ratifica- 
tion, it is the sense of the Senate that: 


1. The criminal jurisdiction provisions of 
Article VII do not constitute a precedent for 
future agreements ; 

2. Where a person subject to the military 
jurisdiction of the United States is to be tried 
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by the authorities of a receiving state, under 
the treaty the commanding officer of the Armed 
Forces of the United States in such state shall 
examine the laws of such state with particular 
reference to the procedural safeguards con- 
tained in the Constitution of the United States; 

3. If, in the opinion of such commanding 
officer, under all the circumstances of the case, 
there is danger that the accused will not be 
protected because of the absence or denial of 
constitutional rights he would enjoy in the 
United States, the commanding officer shall 
request the authorities of the receiving state to 
waive jurisdiction in accordance with the pro- 
visions of paragraph 3 (c) of article VII 
(which requires the receiving state to give 
‘*sympathetie consideration”’ to such request), 
and if such authorities refuse to waive juris- 
diction, the commanding officer shall request 
the Department of State to press such request 
through diplomatic channels and notification 
shall be given by the executive branch to the 
Armed Services Committees of the Senate and 
House of Representatives ; 

4, A representative of the United States to 
be appointed by the Chief of Diplomatic Mis- 
sion with the advice of the senior United States 
military representative in the receiving state 
will attend the trial of any such person by the 
authorities of a receiving state under the 
agreement, and any failure to comply with the 
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provisions of paragraph 9 of article VII of 
the agreement shall be reported to the com- 
manding officer of the Armed Forces of the 
United States in such state who shall then re- 
quest the Department of State to take appro- 
priate action to protect the rights of the ac- 
cused, and notification shall be given by the 
executive branch to the Armed Services Com- 
mittees of the Senate and House of Repre- 
sentatives. 
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(For text of defendants’ memorandum of points and authorities in 
oppostion to plaintiffs’ motion for a preliminary injunction or a tem- 
porary stay order, in the case of May, et. al. v. Wilson, et. al., see 
p. 477-490.) 


In the United States District Court for the District of Columbia 
No. 128-56 


Auan C, May, Privat, U. 8. A., WatreR R. McKenzie, Corporat, U. S 
KENNETH J. REYNOLDs, Private, U.S. A., Jesse Norpyks, Private, U. 8 
PLAINTIFFS 


i. 
Yk, 


v. 


Hon. CHarLtes E. WItson, SECRETARY OF DEFENSE OF THE UNITED Srares, 
and Hon. Witper M. Brucker, SEcRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 


STIPULATION 


The parties hereto, by their respective attorneys, stipulate as follows: 

1. Plaintiffs will file, within five days from the filing of this stipulation, an 
amended complaint in the form hereto attached, and thereupon the motion 
heretofore filed by defendants to strike the complaint shall be deemed withdrawn. 

2. Defendants will file, within fifteen days from the filing of this stipulation, 
an answer to the amended complaint and a motion for summary judgment. 

3. In view of the fact that plaintiffs’ motion for a temporary injunction or stay 
order was fully briefed and argued to the Court, and the Court denied that 
motion on February 10, 1956, this cause shall be deemed submitted to the Court, 
without further briefs or argument, upon defendants’ motion for summary judg- 
ment. The affidavits and certified copies of documents; i. e., affidavit of Howard 
S. Levie (with Annexes A through H attached thereto); affidavit of Alan B. Todd 
(with Inclosures 1 and 2 thereto); affidavit of C. Robert Bard; affidavit of Shelton 
B. Biles (with Inclosures 1 and 2 attached thereto); affidavit of Richard Reich- 
mann; affidavit of John J. Douglass; affidavit of Robert G. Tallman (with Inclo- 
sures 1, 2, and 3 thereto) ; affidavit of Victor A. Defiori (with Inclosure 1 thereto); 
affidavit of Ko Takenaka; second affidavit of Shelton B. Biles; third affidavit of 
Shelton B. Biles (with Inclosures 1 through 6 thereto); certified copies of state- 
ments obtained by personnel of the Office of Provost Marshal; and certified copy 
of Memorandum for the President, dated February 27, 1952, submitted by 
defendants in opposition to plaintiffs’ motion for a temporary injunction or stay 
order shall be deemed filed in support of defendants’ motion for summary judg- 
ment; and the verified original complaint and the affidavit of Urban A. Lavery 
submitted by plaintiffs in support of their motion for a temporary injunction or 
stay order shall be deemed filed in opposition to defendants’ motion for summary 
judgment. 

Witiram P. MacCracken, Jr., 
Attorney for Plaintiffs. 
Leo A. Rover, 
United States Attorney, 
Epwarp H. Hickey, 
Attorney, Department of Justice, 
Attorneys for Defendants. 


In the United States District Court for the District of Columbia 
No. 128-56 


ALAN C. May, Private, U.S. A., WatTeR R. McKenzie, Corporau, U. 8S. 
KENNETH J. REYNOLDs, PrivaTe, U.S. A., Jesse NorpYKkE, Private, U.S 
PLAINTIFFS 


A., 
De, 


v. 


Hon. CuHar.es E. WItson, SECRETARY OF DEFENSE OF THE UNITED STATES, 
and Hon. WiLBerR M. Brucker, SECRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 
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AMENDED COMPLAINT 


The Plaintiffs, Alan C. May, Private, U.S. A., Walter R. McKenzie, Corporal, 
U.S. A., Kenneth J. Reynolds, Private, U.S. A., Jesse Nordyke, Private, U. 8. A., 
by their attorneys, pursuant to stipulation, file their Amended Complaint for 
Declaratory Judgment and other relief and allege as follows: 


I. PARTIES 


1. The Plaintiffs, and each of them, are native born adult citizens of the 
United States, who are on active duty as members of the Army and have been, 
by the authority of the Defendants and those acting under them, sent to Japan 
where they are now serving as soldiers in the Armed Forces of the United States. 

2. The Defendant, Charles E. Wilson, is now the duly appointed and acting 
Secretary of Defense, and as such, through military channels, exercises authority 
and command over the persons and bodies of the Plaintiffs, and each of theni, 
as members of the Armed Forces of the United States. 

The Defendant Wilber M. Brucker is now the duly appointed and acting 
Secretary of the Army, and as such, through military channels, exercises author- 
ity and command over the persons and bodies of the Plaintiffs, and each of them, 
as members of the Army of the United States, subject to authority vested in 
his Co-Defendant Charles E. Wilson. 


II. JurrspicTION 


3. This Amended Complaint is filed and these proceedings are instituted under 
the Declaratory Judgment Act of June 25, 1948, c. 646, 62 Stat. 964, as amended, 
Title 28, U. S. C. A., Sees. 2201, 2202, and the Administrative Procedure Act of 
the United States of June 11, 1946, c. 324, See. 10, 60 Stat. 243, as amended 
(Title 5, U. 8. C. A., See. 1009). 


Ill. Tue NATURE OF THE CONTROVERSY 


4. During the month of September 1955, the Plaintiffs while visiting in the 
City of Maebashi, Japan, found it necessary to defend themselves against attacks 
by a much larger group of Japanese civilians, including members of the local 
Japanese Police Force. Physical injuries were sustained by these Plaintiffs, as 
well as by Japanese civilians and Police, but none of said injuries were permanent 
or serious. 

5. The Plaintiffs returned voluntarily to their respective stations, and subse- 
quently demands were made by the Japanese authorities upon the subordinate 
officers of the Defendants that Plaintiffs be required to appear and stand trial 
in a Japanese Criminal Court in the City of Maebashi under Japanese domestic 
Law. At various times during the months of October, November, and December, 
1955, the Defendants, acting through their subordinate officers in Japan, com- 
pelled the Plaintiffs and each of them, to stand trial in the Japanese Criminal 
Court in the City of Maebashi, which trial has not been concluded. 

6. Prior to September 1955, to wit on or about the 29th day of September 
1953, the Department of State of the United States entered into an Administra- 
tive Agreement, which purports to require these Defendants to compel any mem- 
bers of the Armed Forces stationed in Japan to submit to trial in the Criminal 
Courts of Japan upon any charges which may be preferred against such members 
of the Armed Forces, irrespective of whether they constitute violations under 
the Laws of the United States and without regard to many of the safeguards 
provided by the Constitution of the United States for its citizens charged with 
crime, and in disregard of Article I, Sec. 8, Clause 14 of the Constitution vesting 
in Congress the power to make rules for the Government and regulation of the land 
and naval forces, the Acts of Congress governing the trials of members of the 
Armed Forces charged with offenses commonly known as ‘Uniform Code of 
Military Procedure’, Act of May 5, 1950, c. 169, Sec. 1, 64 Stat. 108 (Title 50, 
U.S. C. A., Sees. 551-736). 

7. Said Administrative Agreement was not entered into by and with the 
advice and consent of the Senate of the United States as required by Article II, 
Sec. 8 (2) of the Constitution of the United States, and therefore is unconstitu- 
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tional and not binding upon these Defendants and their actions in compelling 
these Plaintiffs to submit to the jurisdiction of a Criminal Court of Japan are in 
violation of the rights of the Plaintiffs guaranteed by the United States Con- 
stitution, and the Act of Congress, known as the “Uniform Code of Military 
Procedure.” 

8. If, as the result of said trial, these Plaintiffs are convicted and sentenced to 
jail or prison, they will be required to serve their sentences in a Japanese prison, 
which constitutes cruel, and unusual punishment in violation of the 8th Amend- 
ment to the Constitution of the United States. 

9. These Defendants in similar cases have delivered members of the Armed 
Forces to the Japanese authorities to serve sentences in Japanese penal institu- 
tions, who according to the report of the defendants official observers were not 
afforded a fair Trial, and unless restrained by the order of this Court, they will, if 
these Plaintiffs, notwithstanding the fact they acted solely in self-defense, are 
convicted as a result of their so-called trial before Japanese Courts, forcibly 
deliver them to the Japanese authorities and the jurisdiction of this Court will 
thereby be defeated by reason of the fact that the Defendants will thereafter 
be powerless to comply with any Order which this Court might enter for the relief 
of these Plaintiffs, thus causing this case to become moot. 


IV. 





PRAYER 
WHEREFORE Plaintiffs pray: 
1. That the so-called Agreement of September 1953 made by the Department 
of State with Japan, as herein set forth, be declared to be and held to be entirely 
void and illegal so far as it purports to confer jurisdiction on the Criminal Courts 
of Japan to try and punish these Plaintiffs or other members of the Armed Forces 
of the United States, and to be in violation of the Constitution and Laws of the 
United States, insofar as said Agreement purports to authorize or require the 
above named Defendants, or either of them (and the Officers of the Armed Forces 
of the United States acting under their direction and control in Japan) to command 
and order the Plaintiffs, or any of them, involuntarily, to appear before and attend 
at the future sessions of the Japanese Criminal Court at Maebashi, Japan, and to 
submit to the jurisdiction of said Court for trial under the domestic Laws of 
Japan, and, if convicted, to submit to cruel and unusual punishment by incarcera- 
tion in the penal institutions of Japan in violation of the 8th Amendment to the 
Constitution of the United States. 

2. That pending the final disposition of this case, the Defendants be enjoined 
and restrained (and all other Officers of the Armed Forces of the United States in 
Japan acting under the direction and control of said Defendants) from taking any 
steps or performing any acts designed or intended to carry out or enforce, as against 
these Plaintiffs, or any of them, any of the provisions of the so-called Agreement 
with Japan hereinabove more particularly described. 

3. That the Court enter an Order or Decree, by way of a mandatory injunction, 
directing and commanding the Defendants and each of them, to issue forthwith 
appropriate orders and commands, through military channels, to their subordinate 
officers in the Armea Forces in Japan, directing them in turn to refrain and desist, 
in the future, from compelling these Plaintiffs, or any of them, or any members of 
the Armed Forces in Japan, against their will to appear before the Criminal Courts 
in Japan for trial under the domesiie Law of Japan. 

4. That those Plaintiffs may be granted the right of judicial review of the action 
of the Defendants, and each of them, and of their subordinates, in respect of the 
matters and things charged against the Defendants and their subordinates in this 
Amended Complaint, as such right of Review is provided in the Administrative 
Procedure Act of the United States, as hereinbefore set forth. 

5. That the Plaintiffs have such other and further general and different relief 
as the nature of the case may require, and as the Court may deem proper in the 
premises. 

UrBan A. LAVERY, 
of Chicago, Illinois, 
and 
Witiram P. MacCracken, Jr., 
of Washington, D. C., 
Attorneys for Plaintiffs. 
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Ben Bruce BLAKENEY, 
Tokyo, Japan, 
Frank H. Scouinos, 
Tokyo, Japan, 
MurRAY SPRUNG, 
Tokyo, Japan, 
Attorneys for these Plaintiffs in Japan. 


District OF COLUMBIA, 88: 


William P. MacCracken, Jr., being first duly sworn deposes and says that he is 
one of the Attorneys in the above entitled action, and makes this affidavit on 
behalf of the Plaintiffs due to the fact that they are outside the continental limits 
of the United States. The undersigned further states that he has read the above 
and foregoing Amended Complaint and he believes that the matters and things 
therein set out, and that all matters of fact therein charged are true and correct. 


Witiram P. MacCracken, Jr. 


Subscribed and sworn to before me this ———— day of February 1956. 
—— ———, Notary Public. 


In the United States District Court for the District of Columbia 
No. 128-56 


Auan C. May, Private, U. S. A., Wactrer R. McKenzie, Corporat, U. S. A., 
KENNETH J. REYNOLDS, Private, U.S. A., Jesse NorpykB, Privare, U.S. A., 
PLAINTIFFS 

v. 


Hon. CHarR.Es A. WILSON, SECRETARY OF DEFENSE OF THE UNITED STATEs, and 
Hon. WiiBer M. Brucker, SECRETARY OF THE ARMY OF THE UNITED STATEs, 
DEFENDANTS 

ORDER 


This cause having come on for hearing on the motion of plaintiffs for a prelimin- 
ary injunction or a temporary stay order, and the Court having made Findings 
of Fact and Conclusions of Law with respect to said cause: 

NOW, THEREFORE, it is by the Court this ——— day of February, 1956, Ordered: 

That plaintiffs’ motion for a preliminary injunction or a temporary stay order, 
be and it hereby is, denied. 

——_— ——,, Judge. 


In the United States District Court for the District of Columbia 
No. 128-56 


ALAN C. May, Private, U. S. A., Watter P. McKenziz, Corporat, U. S. A., 
KENNETH J. REYNOLDS, Private, U. 8. A., Jesse NorpYke, Private, U.S. A., 
PLAINTIFFS 

v, 


Hon. CHar.es E. Wiison, SECRETARY OF DEFENSE OF THE UNITED STATEs, and 
Hon. WILBER M. Brucker, SECRETARY OF THE ARMY OF THE UNITED STATEs, 
DEFENDANTS 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for hearing on the motion of plaintiffs for a prelimi- 
nary injunction or a temporary stay order, and the Court having considered the 
pleadings, affidavits, exhibits, memoranda, and the arguments of counsel; and, in 
accordance with its oral opinion rendered on February 2, 1956, denying plaintiffs’ 
motion for a preliminary injunction, the Court now makes the following Findings 
of Fact and enters the following Conclusions of Law: 


FINDINGS OF FACT 


1. The plaintiffs are American soldiers stationed in Japan. 
2. The defendant Charles E. Wilson is Secretary of Defense of the United States; 
the defendant Wilber M. Brucker is Secretary of the Army of the United States. 
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3. On September 8, 1951 the Security Treaty was signed by the Governments of 
the United States of America and Japan. Ratification was advised by the United 
States Senate on March 20, 1952; the President of the United States ratified the 
Treaty on April 15, 1952; and it entered into force on April 28, 1952. Article IIT 
of the Security Treaty provides that: ‘“The conditions which shall govern the 
disposition of armed forces of the United States of America in and about Japan 
shall be determined by administrative agreements between the two Governments.” 

4. On February 28, 1952 pursuant to Article III of the Security Treaty, the 
Administrative Agreement between the United States of America and Japan was 
signed and entered into force on April 28, 1952. Article XVII of the Administra- 
tive Agreement provided that: ‘‘Upon the coming into force with respect to the 
United States of the ‘Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of their Forces,’ signed at London on June 19, 1951, 
the United States will immediately conclude with Japan at the option of Japan, 
an agreement on criminal jurisdiction similar to the corresponding provisions of 
that agreement.”’ 

5. On September 29, 1953 the Protocol to Amend Article XVII of the Admin- 
istrative Agreement which contains the presently existing jurisdictional arrange- 
ments relating to United States Armed Forces in Japan was signed by the Govern- 
ments of Japan and the United States, and it entered into force on October 29, 
1953. 

6. The negotiation and execution of the Administrative Agreement of February 
28, 1952 and the Protocol to Amend Article X VII of the Administrative Agreement 
of September 29, 1953 were validly authorized. 

7. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953 gives the United States military authorities exclusive juris- 
diction over acts which are offenses against United States law but not against 
Japanese law. Similarly, Japan has exclusive jurisdiction over acts done by 
members of United States forces which are offenses against its law but not against 
the law of the United States. In all other instances concurrent jurisdiction is 
provided for, with the United States having the primary right to exercise juris- 
diction over offenses wholly against its security, property or personnel, and over 
all offenses arising out of performance of official duty. With respect to all other 
offenses, Japan has primary jurisdiction, and the United States has the right to 
request waiver of such jurisdiction. 

8. Whenever a member of the United States Armed Forces is prosecuted under 
the jurisdiction of Japan, the Protocol to Amend Article X VII of the Administra- 
tive Agreement of September 29, 1953 guarantees certain basic rights to American 
servicemen, which include the following: the right to a prompt and speedy trial; 
to be informed in advance of trial of the specific charge or charges against him; 
to be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor; to counsel of his own choice; to have the services 
of a competent interpreter; to have a representative of the Government of the 
United States present at the trial; as well as other rights secured to him by the 
Japanese Constitution and by administrative arrangements made pursuant to the 
Protocol by the respective Governments. 

9. On October 5, 1955 the United States military authorities in Japan were 
notified by the Japanese Ministry of Justice that Japan intended to exercise her 
primary right to jurisdiction over the four plaintiffs. Under the administrative 
procedures which have been adopted to implement Article XVII of the Admin- 
istrative Agreement of September 29, 1953, such notification constituted a denial 
of the implied request for waiver of jurisdiction which exists in every case involving 
an offense over which Japan has primary jurisdiction. Following a thorough and 
complete review of the circumstances of this case, the United States military 
authorities determined that there were no special factors in this case to indicate 
the plaintiffs would be denied a fair trial by the Japanese courts, and no further 
request for waiver was submitted. 

10. On October 5, 1955 plaintiffs were indicted by the Japanese authorities for 
off-duty offenses against the criminal law of Japan, namely: obstructing justice, 
assault, and assault and battery. 

11. On November 26, 1955 plaintiffs trial commenced before a Japanese court, 
the District Court of Maebashi. 

12. Plaintiffs’ trial before the District Court of Maebashi is being conducted 
in full accordance with the procedures set forth in the terms of the Protocol to 
Amend Article XVII of the Administrative Agreement of September 29, 1953 
and all of the rights granted by the Protocol, Japanese Constitution, and adminis- 
trative arrangements made pursuant to the Protocol have been accorded plaintiffs 
in this case. Each of the plaintiffs is represented by privately retained civilian 
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Japanese counsel, as well as civilian counsel of his own choice (an American 
lawyer resident in Japan) furnished at Government expense. A court-appointed 
interpreter is available for use of the accused at the trial. Two experienced Army 
observers, accompanied by their own interpreter, were designated to attend the 
trial and report any irregularities in the procedure depriving the accused of 
a fair trial. 

13. On December 17, 1955 pursuant to plaintiffs’ motion, the District Court 
of Maebashi granted a continuance of the trial until February 10, 1956 to permit 
plaintiffs to test the validity under Uaited States law of the Protocol to Amend 
Article X VII of the Administrative Agreement of September 29, 1953, by institu- 
tion of suit in an American court. 

14. Pending completion of the criminal proceedings against plaintiffs, custody 
of plaintiffs has been retained by the United States military authorities. The 
customary procedure has been that the United States military authorities will 
continue to retain custody until all criminal appeal procedures before the Japanese 
courts are exhausted. 

15. On January 12, 1956 plaintiffs filed this suit against defendants seeking an 
injunction and a declaratory judgment that the Protocol to Amend Article X VII 
of the Administrative Agreement of September 29, 1953 is invalid and void in 
that it denies plaintiffs their constitutional right to a due process trial, that it 
does not conform with the terms of the Security Treaty upon which it is based, 
and that it was not properly authorized and executed. Plaintiffs’ motion for a 
preliminary injuaction or a temporary stay order was filed January 13, 1956. 


CONCLUSIONS OF LAW 


1. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953 is valid in all respects. 

2. Under generally accepted rules of international law, in the absence of such 
Agreement plaintiffs would be subject to the criminal jurisdiction of the Japanese 
court. 

3. There has been no violation of plaintiffs’ constitutional rights. 

4. Plaintiffs do not show irreparable injury to justify the issuance of the prelim- 
inary injunction. 

5. The probabilities of plaintiffs’ ultimate success in this action are remote. 

6. Plaintiffs’ motion for a preliminary injunction or a temporary stay order is 
denied. 

. Judge. 
Certificate of Service 


I certify that on this ninth day of February, 1956, I served a copy of the fore- 
going Findings of Fact and Conclusions of Law and the Order denying plaintiffs’ 
actionfor preliminary injunction or a temporary stay order by leaving a copy 
thereof at the office of William P. MacCracken, Jr., Esq., attorney for plaintiffs, 
Room 1152 National Press Building, Washington 4, D. C. 


Epwarp H. Hickey, 
Attorney, Department of Justice. 


COMMONWEALTH OF VIRGINIA, 
County of Arlington, ss: 

A.AN B. Topp, being duly sworn, deposes and says: 

That he is a Colonel in the United States Army assigned to duty as Assistant 
Chief of the Military Affairs Division, Office of The Judge Advocate General of 
the Army, Washingtor, District of Columbia: 

That prior to September, 1953, and unuil September, 1954, he was a Lieutenant 
Colonel in the United States Army stationed in Japan, assigned to duty as Chief 
of the Military Justice Division, Office of the Staff Judge Advocate, Headquarters, 
United States Army Forces, Far East; 

That during the time aforesaid depoaent was the duly appointed chairman of 
the United States Subcommittee on Criminal Juris’iction and Committee on 
Jurisdiction acting under the Joint Committee established pursuant to Article 
XXVI of the Administrative Agreement between the United States and Japan 
entered into on February 28, 1952, under Article III of the Security Treaty 
between the United States and Japan entered into on September 8, 1951; 

That attached hereto as Inclosure 1 is AFFE Pamphlet No. 27-1, entitled 
Criminal Jurisdiction in Japan, January 1954, published by Headquarters, United 
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States Army Forces, Far East, which sets out from page 10 through page 27, 
matters of. procedure, definition and interpretation with respect to the aforesaid 
Administrative Agreement and the Protocol thereto, entered into on September 
29, 1953, agreed to on October 20 and 28, and November 27, 1953, by the United 
States and Japanese Subcommittees on Criminal Jurisdiction and Committees on 
Jurisdiction; 

That attached hereto as Inclosure 2 is a copy of a supplemental agreement 
made effective June 1, 1954, with respect to matters of procedure, definition and 
interpretation under the aforesaid Administrative Agreement and Protocol thereto, 
which were agreed to by the United States and Japanese Subcommittees on 
Criminal Jurisdiction sometime prior to June 1, 1954; 

That with respect to the matter of detention of members of the United States 
Armed Forces, the civilian component and their dependents in Japan prior to 
and during their trial and appeal in Japanese courts, although the agreed pro- 
cedures under the aforesaid Administrative Agreement and Protocol authorize 
transfer of such persons to the Japanese authorities at the time of indictment by 
the latter for offenses against Japanese laws, the standard practice during the 
time deponent served as chairman of the aforesaid Subcommittee on Criminal 
Jurisdiction and Committee on Jurisdiction, was for the Japanese authorities to 
leave such persons in the custody of United States authorities prior to the trial, 
during the trial, and during any appeal therefrom. Deponent states further 
that to the best of his knowledge and belief this practice has been continued to 
the present time. 

Auan B. Topp, 
Colonel, J AGC. 
County oF ARLINGTON, 
State of Virginia, ss: 

Subscribed and sworn to before me this 26th day of January 1956. My com- 
mission expires 7 September 1956, 

A. F. Spapa, Notary Public. 


CoMMONWEALTH OF VIRGINIA, 
County of Arlington, ss: 

Howakrp 8. Levis, being duly sworn, deposes and says as follows: 

I am a Colonel in the Judge Advocate General’s Corps, Department of the 
Army, and I am the Chief of the International Affairs Division, Office of the 
Judge Advocate General, Department of the Army. It is one of the functions 
of my Division to collect, collate, and maintain files on the arrangements with 
regard to the exercise of criminal jurisdiction entered into between the United 
States and foreign countries. It is also one of the functions of my Division, 
as Executive Agent for the Department of Defense, to collect, collate, maintain, 
analyze, and evaluate data and statistics received from all overseas commands 
of the Army, Navy, and Air Force with regard to the exercise of criminal juris- 
diction by foreign courts over members of the United States Armed Services, 
members of the civilian component of those Services, and the dependents of both 
of the foregoing categories of persons. 

The Treaty of Peace with Japan was signed at San Francisco on 8 September 
1951 by the plenipotentiaries of the United States of America and forty-seven 
other allied nations and Japan. Ratification was advised by the United States 
Senate on 20 March 1952; the President of the United States ratified the Treaty 
on 15 April 1952; and it entered into force on 28 April 1952 (T. I. A. 8S. 2490). 

Article 6 (a) of the Peace Treaty provides: 


(a) All Occupation Forces of the Allied Powers shall be withdrawn from 
Japan as soon as possible after the coming into force of the present Treaty, 
and in any case not later than 90 days thereafter. Nothing in this provision 
shall, however, prevent the stationing or retention of foreign armed forces in 
Japanese territory under or in consequence of any bilateral or multilateral 
agreements which have been or may be made between one or more of the 
Allied Powers, on the one hand, and Japan on the other.” 


The Security Treaty Between the United States of America and Japan was 
also signed at San Francisco on 8 September 1951 by the plenipotentiaries of the 
United States of America and Japan. Ratification was advised by the United 
States Senate on 20 March 1952; the President of the United States ratified the 
Treaty on 15 April 1952; and it entered into force on 28 April 1952 (T. I. A. 8. 
2491). 
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Article I of the Security Treaty provides, inter alia: 


‘Japan grants, and the United States of America accepts the right, upon 
the coming into force of the Treaty of Peace and of this Treaty, to dispose 
United States land, air and sea forces in and about Japan.” 


Article III of the Security Treaty provides: 


“The conditions which shall guyere the disposition of armed forces of the 
United States of America in and about Japan shall be determined by admin- 
istrative agreements between the two Governments.” 


The Administrative Agreement under Article III of the Security Treaty Be- 
tween the United States of America and Japan (of which a copy is attached hereto 
and made a part hereof as Annex A) was signed at Tokyo on 28 February 1952 
by the representatives of the United States of America and Japan and entered 
into force on 28 April 1952 (T. I. A. 8. 2492). 

Article X VII of the aforesaid Administrative Agreement provides, inter alia: 


‘1. Upon the coming into force with srapeet to the United States of the 
‘Agreement between the Parties to the North Atlantic Treaty regarding 
the Status of their Forces’, signed at London on June 19, 1951, the United 
States will immediately conclude with Japan, at the option of Japan, an 
agreement on criminal jurisdiction similar to the corresponding provisions 
of that agreement.”’ 


The Agreement Between the Parties to the North Atlantic Treaty Regarding 
the Status of their Forces was signed at London on 19 June 1951. Ratification 
was advised by the United States Senate on 14 July 1953; the President of the 
United States ratified the Agreement on 23 July 1953; and it entered into force 
on 23 August 1953. 

The advice and consent of the Senate to the ratification of the North Atlantic 
Treaty Organization Status of Forces Agreement (T. I. A. S. 2846) was given 
with an express reservation, of which a copy is attached hereto and made a part 
hereof as Annex B. The Senate reservation stipulated, inter alia, that in any 
case in which it should appear that an accused member of the United States 
forces in a foreign court would not be protected, because of the absence or denial 
of constitutional rights, a waiver of foreign jurisdiction should be requested and, 
if refused, waiver of jurisdiction should be made the subject of diplomatic request, 
and further that a representative of the United States should attend the trial 
of any such accused and report to pope United States authority any failure 
by foreign authorities to protect the rights of the accused in accordance with the 
terms of the agreement. 

The Protocol to Amend Article XVII of the Administrative Agreement under 
Article III of the Security Treaty Between the United States of America and 
Japan (of which a copy is attached hereto and made a part hereof as Annex C) 
was signed at Tokyo on 29 September 1953 by the representatives of the United 
States of America and Japan and entered into force on 29 October 1953 (T. I. A. S. 
2848). 

The said Protocol provides, inter alia: 

“5. (a) The military authorities of the United States and the authorities 
of Japan shall assist each other in the arrest of members of the United States 
armed forces, the civilian component, or their dependents in the territory of 
Japan and in handing them over to the authority which is to exercise jurisdic- 
tion in accordance with the above provisions. 

+ * * On * 

“9. Whenever a member of the United States armed forces, the civilian 
component or a dependent is prosecuted under the jurisdiction of Japan he 
shall be entitled: 

(a) to a prompt and speedy trial; 

“(b) to be informed, in advance of trial, of the specific charge or 
charges made against him; 

‘*(e) to be confronted with the witnesses against him; 

‘“(d) to have compulsory process for obtaining witnesses in his favor, 
if they are within the jurisdiction of Japan; 

“(e) to have legal representation of his own choice for his defense 
or to have free or assisted legal representation under the conditions 
prevailing for the time being in Japan; 
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“(f) if he considers it necessary, to have the services of a competent 
interpreter; and 

““(g) to communicate with a representative of the Government of 
the United States and to have such a representative present at his trial. 

“10, (a) Regularly constituted military units for formations of the United 
States armed forces shall have the right to police any facilities or areas which 
they use under Article II of this Agreement. The military police of such 
forces may take all appropriate measures to ensure the maintenance of order 
and security within such facilities and areas. 

““(b) Outside these facilities and areas, such military police shall be em- 
ployed only subject to arrangements with the authorities of Japan and in 
liaison with those authorities, and in so far as such employment is necessary 
to maintain discipline and order among the members of the United States 
armed forces.” 


Agreed Official Minutes Regarding the Protocol to Amend Article XVII of 
the Administrative Agreement (of which a copy is attached hereto and made a 
part hereof as Annex D) were also signed at Tokyo on 29 September 1953 
(T. I. A. S. 2848) by the representatives of the United States of America and 
Japan, and provide, inter alia: 


“Re paragraph 9: 


“1, The rights enumerated in items (a) through (e) of this paragraph are 
guaranteed to all persons on trial in Japanese courts by the provisions of 
the Japanese Constitution. In addition to these rights, a member of the 
United States armed forces, the civilian component or a dependent who is 
prosecuted under the jurisdiction of Japan shall have such other rights as 
are guaranteed under the laws of Japan to all persons on trial in Japanese 
courts. Such additional rights include the following which are guaranteed 
under the Japanese Constitution: 

“(a) He shall not be arrested or detained without being at once 
informed of the charge against him or without the immediate privilege 
of counsel; nor shall he be detained without adequate cause; and upon 
demand of any person such cause must be immediately shown in open 
court in his presence and the presence of counsel; 

“(b) He shall enjoy the right to 2 public trial by an impartial tribunal; 

““(e) He shall not be compelled to testify against himself; 

“‘(d) He shall be permitted full opportunity to examine all witnesses; 

‘“‘(e) No cruel punishments shall be imposed upon him. 

“2. The United States authorities shall have the right upon request to 
have access at any time to members of the United States armed forces, the 
civilian component, or their dependents who are confined or detained under 
Japanese authority. 

‘3. Nothing in the provisions of paragraph 9 (g) concerning the presence 
of a representative of the United States Government at the trial of a member 
of the United States armed forces, the civilian component or a dependent 
prosecuted under the jurisdiction of Japan, shall be so construed as to preju- 
dice the provisions of the Japanese Constitution with respect to public trials. 


“Re paragraphs 10 (a) and 10 (b): 

“1. The United States military authorities will normally make all arrests 
within facilities and areas in use by and guarded under the authority of the 
United States armed forces. This shall not preclude the Japanese author- 
ities from making arrests within facilities and areas in cases where the com- 
petent authorities of the United States armed forces have given consent, or 
in cases of pursuit of a flagrant offender who has committed a serious crime.” 


The United States-Japan Joint Committee, established pursuant to Article 
XXVI of the Administrative Agreement between United States and Japan, has 
approved, on various dates in 1953 and 1954, and thereby made effective and 
applicable to the exercise of criminal jurisdiction by Japanese authorities over 
members of the United States armed forces in Japan, matters of procedure, 
definitions, and interpretations with respect to the Protocol and Official Minutes 
of 29 September 1953, amending Article XVII of the Administrative Agreement. 
Said matters of procedure, definitions, and interpretations (sometimes called the 
“Agreed Views’’) have been printed and published by Headquarters, United 
States Army Forces, Far East, as “AFFE Pamphlet No. 27-1,” of which a copy 
is attached hereto and made a part hereof, as Annex FE. 
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The aforesaid “Agreed Views” provide, inter alia: 


_ “No. 9: (a) When members of the United States Armed Forces, the 
civilian component or their dependents are arrested by the Japanese authori- 
ties, the arresting officers will immediately notify the nearest Provost Marshal 
of the United States Armed Forces that such arrest has been made and will 
turn the prisoner over to him when the primary right to exercise jurisdiction 
rests with the United States or when it is questionable whether the alleged 
offense arose out of the performance of official duty. Immediate notification 
will be made by the United States authorities of the determination as to the 
official duty status of the offender. When the primary right to exercise 
jurisdiction shall be made by the Japanese authorities as to whether there is 
adequate cause and necessity to retain such offender, and if not, such person 
will be released to the custody of the United States authorities, subject to 
the provisions of paragraph 11 (a), following. Thereafter, the United 
States authorities shall, upon request, transfer the custody of such person 
to the Japanese authorities at the time he is indicted by the latter. 

“(b) Notification under paragraph 2 of the Official Minutes relating to 
paragraph 5 of the Protocol shall be immediately made to the nearest Japanese 
Police officer by the local Provost Marshal who made the arrest. The persons 
referred to in paragraph 2 of the Official Minutes relating to paragraph 5 
of the Protocol, when arrested by the United States authorities, will be made 
available upon request to the Japanese authorities for joint United States- 
Japanese investigations as provided for in paragraph 24, following. 

* * * * * * 

“No, 45: * * * 


‘“(b) In all trials in Japanese courts of members of the United States 
Armed Forces, the civilian component, or their dependents, the Chief Pro- 
curator of the District in which such trial is to be held will notify in writin 
the Legal Office of the Headquarters in Japan of the branch of the Unite 
States Armed Forces of which the accused is a member, within a reasonable 
time before trial, of the date, place and time the trial is to be held. The Chief 
Procurator concerned will be notified in writing by such Legal Office prior 
the date of trial, of the name or names of the United States representatives 
designated to attend such trials. No more than two such representatives 
will attend any one such trial.” 


The present Constitution of Japan was promulgated November 3, 1946, and 
provides, inter alia: 


“ArTICcLE 18. No person shall be held in bondage of any kind. Involun- 
tary servitude, except as punishment for crime, is prohibited. 
* * * * * * * 


“‘ArTICLE 31. No person shall be deprived of life or liberty, nor shall any 
other criminal penalty be imposed, except according to procedure established 
by law. 

"etegubioats 32. No person shall be denied the right of access to the courts. 

“ARTICLE 33. No person shall be apprehended except upon warrant 
issued by a competent judicial officer which specifies the offense with which 
the person is charged, unless he is apprehended, the offense being committed. 

“ArticLE 34. No person shall be arrested or detained without being at 
once informed of the charges against him or without the immediate privilege 
of counsel; nor shall he be detained without adequate cause; and upon demand 
of any person such cause must be immediately shown in open court in his 
presence and the presence of his counsel. 

“ArticLe 35. The right of all persons to be secure in their homes, papers 
and effects against entries, searches and seizures shall not be impaired except 
upon warrant issued for adequate cause and particularly describing the place 
to be searched and things to be seized, or except as provided by Article 33. 

“Each search and seizure shall be made upon separate warrant issued 
by a competent judicial officer. 

“ArticLE 36. The infliction of torture by any public officer and cruel 
punishments are absolutely forbidden, 

‘‘ArticLe 37. In all criminal cases the accused shall enjoy the right to a 
speedy and public trial by an impartial tribunal. 

‘‘He shall be permitted full opportunity to examine all witnesses, and 
he shall have the right of compulsory process for obtaining witnesses 
on his behalf at public expense, 


* 
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‘‘At all times the accused shall have the assistance of competent 
counsel who shall, if the accused is unable to secure the same by his own 
efforts, be assigned to his use by the State. 

“ARTICLE 38. No person shall be compelled to testify against himself. 

“Confession made under compulsion, torture or threat, or after pro- 
longed arrest or detention shall not be admitted in evidence. 

‘“‘No person shall be convicted or punished in cases where the only 
proof against him is his own confession. 

“ArticLE 39. No person shall be held criminally liable for an act which 
was lawful at the time it was committed, or of which he has been acquitted, 
nor shall he be placed in double jeopardy.” 


Although the Senate Resolution before mentioned applies only in countries 
where the North Atlantic Treaty Organization Status of Forces Agreement is 
currently in effect, the Department of Defense has made applicable in Japan the 
same procedures for safeguarding the interests of United States personnel subject 
to Japanese jurisdiction. 

Representatives of the United States are designated by the United States 
Ambassador to Japan to attend and observe each trial of United States military 
personnel in the Japanese courts and to report in each case upon the observance of 
all of the safeguards stipulated for the protection of the accused by the Adminis- 
trative Agreement, as amended, by the Official Minutes and “Agreed Views,” 
and by Japanese law. (Examples of official observers’ reports are attached hereto 
as Annexes. F, G,and H.) Designated observers are legally trained commissioned 
officers of the United States armed forces and are invariably accompanied by 4& 
competent interpreter to insure intelligent observation of the Japanese pro- 
ceedings. 

The official language of the Japanese courts is, of course, the Japanese language; 
hence all oral testimony, argument, and proceedings must be conducted, and all 
documentary material must be presented, in the Japanese language. The Japa- 
nese courts have furnished interpreters for all cases involving United States per- 
sonnel since the effective date of the Amendment to Article XVII of the Adminis- 
trative Agreement. In addition, in order to assist the accused and in preparing 
his defense or in conferring with Japanese counsel, and, if desired by the accused, 
to accompany him in the courtroom, it is customary for the accused’s armed force 
to furnish him with a competent interpreter. 

The data furnished by the three United States armed services in Japan to their 
respective Departments, regarding the exercise of jurisdiction by Japan over the 
personnel of those services, as compiled by my Division aforesaid as Executive 
Agent for the Department of. Defense, disclose that, since the effective date of 
the Amendment to Article XVII of the Administrative Agreement, 29 October 
1953, through 30 November 1955, there have occurred in Japan a total of seven 
thousand and thirty-seven (7,037) incidents (including two thousand seven hun- 
dred and eighty-eight (2,788) alleged traffic violations) involving United States 
service personnel, upon which might have been based charges of offenses within 
the primary jurisdiction of Japan. Of the foregoing total, forty-two (42) were 
pescing as of 30 November 1955; two hundred and eighty-five (285) cases have 

n tried by the Japanese courts; in all other cases either charges have been 
dropped or Japanese jurisdiction has been waived. The two hundred and eighty- 
five (285) cases tried resulted in sentences of confinement not suspended imposed 
against seventy-two (72) individuals, of whom fifty-three (53) were in confine- 
ment on 30 November 1955. 

During the foregoing period the observers’ reports in these cases show that 
liaison between Japanese and United States law enforcement agencies has been 
excellent; that court-appointed Japanese defense counsel have been of high 
calibre, trustworthy, conscientious, and capable; and that the safeguards provided 
for the protection of accused by the Administrative Agreement, as amended, by 
the Official Minutes thereto and ‘“‘Agreed Views,” and by the Japanese Constitu- 
tion and laws, have been consistently observed in actuai practice. 

Although in a few instances suggestions of possible infringement of the rights 
of an accused have been made by an observer, subsequent investigation by the 
field commander of the accused’s service has, in each instance, refuted or dispelled 
the suggestion. To date there has been no instance of the exercise by Japan of 
criminal jurisdiction over United States personnel in which the conduct of the 
proceedings has disclosed a basis for diplomatic intervention in accordance with 
the Senate Resolution procedures. One such instance is now under consideration. 

Among the records officially maintained by my Division is a copy of a transla- 
tion of the original indictment, date 5 October 1955, in the Maebashi District 
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Court, Japan, in the case of Walter R. McKenzie, Corporal, United States Army, 
Kenneth J. Reynolds, Private First Class, United States Army, Jesse F. Nordyke, 
Specialist Third Class, United States Army, and Alan C. May, Private First 

lass, United States Army. A copy thereof is attached hereto as Annex I. 

Among the records officially maintained by my Division are the Individual 
Case Reports (Report Control Symbol—JAG 23) prepared on DD Form 837, 
in accordance with the requirement of Army Regulations 633-54, 4 August 1955, 
by Headquarters, United States Army Forces, Far East and Eighth United States 
Army, concerning each criminal case involving United States Army personnel in 
which the United States has been denied a waiver of jurisdiction with respect 
to offenses subject to the jurisdiction of Japan. The original Individual Case 
Reports in the cases of Walter R. McKenzie, Corporal, United States Army, 
Kenneth J. Reynolds, Private First Class, United States Army, Jesse F. Nordyke, 
Specialist Third Class, United States Army, and Alan C. May, Private First 
Class, United States Army, dated 6 October 1955, and received in the Office of 
The Judge Advocate General, Department of the Army on 18 October 1955, are 
held in the official files of my Division; copies thereof are attached hereto and 
made a part hereof as Annexes J, K, L, and M. 

Howarp 8S. Levie, 
Colonel, J AGC. 
County or ARLINGTON, 
State of Virginia, ss: 

Subscribed and sworn to before me this 25th day of January 1956. My com- 

mission expires 7 September 1956. 
A. F. Spapa, Notary Public. 


DEPARTMENT OF DEFENSE, 
Orrice OF GENERAL COUNSEL, 
Washington, D. C., March 7, 1956. 
Hon. James P. Ricuarps, 
Chairman, Foreign Affairs Committee of the House of Representatives, 
House of Representatives. 

Dear CHarRMAN RicHarps: I am enclosing for the consideration of your com- 
mittee answers to several questions raised during the recently resumed hearings 
on House Joint Resolution 309. 

I am also enclosing a copy of Department of Defense Directive 5525.1 which 
undertakes to consolidate, insofar as practicable, in one directive a number of 
instructions which had previously been issued by the Department of Defense 
concerning the policies to be followed with respect to the trial by foreign courts 
= — treatment in foreign prisons of United States personnel and their 

ependents. 

if I may be of any further help to you, please do not hesitate to call on me. 

Sincerely, 
Monroe Lereu, 
Assistant General Counsel, International Affairs. 


-Three Marines case (see p. 469) 


Further information was requested concerning a trial in Japan where the accused 
allegedly had not been afforded a fair trial. ) J 

Discussion of this case was deferred during the hearings last July since the matter 
was thea still before the Japanese courts. Since then, there have been two further 
court proceedings. At present, 2 of the 3 defendants have been released and are 
now in the United States. One was returned to this country when his sentence 
to confinement was suspended by the intermediate Japanese appellate court. 
The second was critically injured in a fall while he was in United States custody 
in Japan pending further Japanese proceedings and, with the consent of the Jap- 
anese authorities, was returned to the United States last summer for medical 
treatment. No further proceedings against this defendant are expected. The 
third defendant was convicted of rape and robbery and was sentenced in the first 
instance to 8 years confinement. On appeal to the intermediate court the sentence 
was reduced to 4 years. The Japanese Supreme Court confirmed this 4-year 
sentence and the third defendant has begun to serve his sentence. ; 

The observer’s report of the trial before the lower court indicated two main 
reasons for concluding that the accused were not afforded a fair trial. The first 
reason concerned the right of the accused to be confronted with the witnesses 
against them as guaranteed by the provisions of the Japanese Administrative 
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Agreement. The observers pointed out that the court accepted written reports 
by police officers and doctors, without summoning these individuals as witnesses 
at the trial. However, it was later reported that both the accused and their coun- 
sel were aware of the right to be confronted with the witnesses against them and 
did not object to the introduction of this written evidence without calling the indi- 
viduals to testify. No objection was raised during the lower court proceedings, 
and lack of confrontation was not a point raised on appeal. The second main 
point raised in the observer’s report concerned the credibility of the principal 
witness. This point was raised on appeal and the verdict of the Japanese lower 
court was sustained. 

However, dicussions are now in progress with officials in Japan regarding some 
further amelioration of the sentence. No further comment is proper pending the 
outcome of these discussions. 


Cruel and unusual punishment in Japan (see pp. 549 and 551) 
Questions were raised as to whether there had been any cases of cruel or unusual 
unishment in Japan and whether the Japanese Penal Code provides for any pun- 
ishment which would be considered cruel and unusual within the United States 
constitutional meaning. 

The answer to both questions is no. Our authorities in Japan have reported 
that there have been no instances of cruel or unusual punishment. The infliction 
of torture or other cruel punishment is specifically forbidden by the Japanese 
Constitution, and the Japanese Penal Code authorizes only those punishments 
which are normally imposed by United States courts such as capital punishment, 
penal detention (including at hard labor) and fines. The pertinent provision of 
the Japanese Constitution and the chapter of the penal code which deals with 
penalties are attached. 


Excerpts From THE JAPANESE CONSTITUTION 
* * * * «© « * 


“ARTICLE 36. The infliction of torture by any public officer and cruel punish- 
ments are absolutely forbidden.” 


*~ * * ok * * 7 
Excerpts FrRoM THE JAPANESE PENAL CODE 
* * o*K « * 
CHAPTER II. PENALTY 


“ARTICLE 9. Principal penalties are death, penal servitude, inprisonment, fine, 
penal detention, and minor fine; confiscation is an additional penalty. 

““ArTICLE 10. The relative gravity of the principal penalties shall be in the 
order mentioned in the preceding Article, except that imprisonment for life shall 
be graver than limited penal servitude and limited imprisonment shall be graver 
than limited penal servitude if the maximum term ‘of the former exceeds twice 
the term of the latter. 

‘“‘As between penalties of the same class, the one having a longer maximum 
term or a larger maximum amount shall be graver. If the maximum terms 
or amounts are equal, the one having a longer minimum term or larger mini- 
mum amount shall be graver. 

“As between two or more death penalties or penalties of the same class 
having es maximum and minimum terms or amounts, the relative gravity 
shall be determined according to the nature of the crime. 

“ARTICLE 11. The death penalty shall be carried out by hanging in the interior 
of a prison. 

“Persons condemned to death shall be confined in prison until the penalty 
is carried out. 

“ARTICLE 12. Penal servitude shall be either for life or for a limited term; 
limited enal servitude shall vary from one month to fifteen years. 

enal servitude shall consist of confinement in prison and performance of 
prescribed labor 

“ARTICLE 13. Imprisonment shall be either for life or for a limited term; 
limited imprisonment shall vary from one month to fifteen years. 

“Imprisonment shall be confinement in prison. 

“ARTICLE 14. When an increase is to be made in limited penal servitude or 
imprisonment each may be extended to twenty years. When a reduction is to 
be made, each may be reduced to less than one month. 
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“ArtTIcLE 15. Fines shall be twenty yen or more, but when a reduction is to 
be made they may be reduced to less than twenty yen. 

“ARTICLE 16. Penal detention shall be for not less than one day and less than 
thirty days and shall be confinement in a house of penal detention (Koryujo). 

“‘ARTICLE 17. Minor fines shall be not less than ten sen and less than twenty 
yen. 

“ArtICLE 18. Persons unable to pay their fines in full shall be detained in a 
workhouse for not less than one day and not more than two years. 

“Persons unable to pay their minor fines in full shall be detained in a work- 
house for not less than one day and not more than thirty days. 

“Tn case where two or more fines have been imposed collectively or fine(s) 
and minor fine(s) have been imposed collectively, the term of detention 
shall not exceed three years; in case where two or more minor fines have been 
imposed collectively the term of detention shall not exceed sixty days. 
“‘When a fine or minor fine is imposed, the period of detention in the event 
of failure to pay such fine or minor fine in full shall simultaneously be fixed 
and pronounced. 

“Except with the consent of the party concerned detention for fines shall 
not be enforced within thirty days, or within ten days for minor fines, after 
judgment has become irrevocable. 

“When a person sentenced to a fine or minor fine has paid part thereof, he 
shall be detained for the time remaining after deducting from the full term of 
detention the number of days corresponding to the amount (so) paid at the 
ratio that the number of days of full term of detention bears to the full amount 
of the fine or minor fine. 

“‘Payment of the fine or minor fine made during the period of detention 
shall be alloted to the reduction of the remaining number of days at the ratio 
specified in the preceding paragraph. 

“No payment shall be made of an amount which does not even correspond 
to one day’s detention. 

“Article 19. The following things may be confiscated: 

(1) Things which have constituted the criminal act; 

**(2) Things used or intended for use in the criminal act; 

(3) Things arising from or acquired by the criminal act or things ac- 
quired as a compensation for the criminal act; 

““(4) Things acquired in exchange of the things specified in the preceding 
item. 

“The confiscation may be made only in case where the object does not 
belong to a person other than the criminal; provided that in case where 
a person other than the criminal has after the commission of the crime, 
acquired the thing with the knowledge of the illegal nature of the thing, 
it may A confiscated, even though it belongs to a person other than the 
criminal. 

“ARTICLE 19-(2). In case where the confiscation of things specified in para- 
graph 1 item (3) or (4) of the preceding paragraph is impossible in whole or in part 
the monetary equivalent may be collected additionally. 

“ArTICLE 20. In the absence of special provisions to the contrary no con- 
fiscation shall be made in case of crimes punishable only by detention or minor 
fine, provided that the same shall not apply in case of confiscation of things 
specified in Article 19 paragraph 1 item ap 

“ArTICLE 21. The number of days of detention pending judgment may be 
included in the calculation of the regular penalty either in whole or in part. 


Solitary confinement in Japan (see p. 549) 


A question was raised concerning the imposition of solitary confinement in 
Japanese prisons. 

The Japanese Penal Code does not authorize courts to adjudge sentences to 
solitary confinement. Japanese prison authorities, however, may impose solitary 
confinement as a disciplinary measure for fighting, other disorders, disobedience 
of orders, possession of contraband and other serious violations of prison regula- 
tions, 

Our authorities in the field report that a prisoner placed in solitary confinement 
loses no privileges except the association with other prisoners. The cells used 
for solitary confinement are approximately equivalent to nonsolitary cells in size, 
construction, heat, ventilation, light, toilet facilities, and furnishings. While 
prisoners in solitary confinement eat in their cells, they are permitted to retain 
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reading material and have the same daily outside exercise period as other prisoners. 
Japanese authorities may also impose a restricted diet as a disciplinary measure, 
but our authorities report that this has not been done to date in the case of any 
United States serviceman. 

Our authorities also report that the Japanese prison authorities appear more 
reluctant to impose solitary confinement than are our own military authorities in 
comparable cases, and that solitary confinement practices in Japanese prisons 
are more lenient than those authorized in United States military confinement 
facilities. 

Translation during trial (see p. 550) 


A request was made for a report on the practices followed with respect to trans- 
lation where a serviceman is tried before a foreign tribunal. 

Generally speaking, the method of translation used by an interpreter varies 
according to circumstances. At times, the interpreter will provide the accused 
with a running translation as testimony is received by the court. At other times, 
the trial proceedings will be halted a the interpreter translates for the accused. 
In general, foreign courts are no better equipped to provide simultaneous transla- 
tion, such as is available at the United Nations, through individual earphones, than 
are our courts in this country. It should be stressed, however, that an accused 
is guaranteed the right, under the NATO Status of Forces Agreement and similar 
agreements, to have a competent interpreter, and any failure to afford this safe- 
guard to an accused will be considered as a basis for immediate action to preserve 
his rights. 


Trial observers (see pp. 549 and 552) 


A report was requested as to whether there has been full compliance with the 
Department of Defense policy concerning the attendance of observers where United 
States military personnel are tried by foreign tribunals. 

During the hearings last July, the committee asked whether it would be possible 
to have legally trained observers attend all trials of United States military per- 
sonnel before foreign tribunals. Previously, the Department of Defense had re- 
quired that United States observers attend all trials of military personnel before 
foreign tribunals and that these observers should be lawyers wherever possible. 
It was subsequently determined that the military services could provide a lawyer 
to serve as an observer in all cases except those involving minor offenses such as 
traffic violations. In these latter cases, the Department of Defense would continue 
to require that an observer attend all trial proceedings but could not assure that 
he would be legally trained. The committee was notified of this and the Depart- 
ment of Defense issued the necessary instructions. 

It is possible, as was stated during the hearings last July, that there may be 
some cases where an observer is not present because the United States authorities 
did not have notice of the impending trial. For example, a serviceman may prefer 
to pay a fine in a minor case without having the matter brought to the attention 
of his superiors. However, in those cases of which the United States authorities 
did have notice, there has been only one instance where a United States observer 
was not present during the proceedings before a foreign tribunal. This case in- 
volved a morals charge and the judge, exercising his discretion under the laws of 
the country concerned, closed the court to all persons except the accused, witnesses 
and counsel. Charges against the aceused in this case were later dropped, and the 
matter has been taken up with the authorities concerned to prevent, if possible, 
a recurrence of this nature. There was another case where the observer, although 
present at the trial, had been directed by the judge to take a seat so far from the 
proceedings that he could not follow them completely. This case has been taken 
up with the authorities of the country concerned to insure that the rights of the 
accused are preserved and to prevent a similar occurrence in the future. 


Comparison of sentences (see p. 323) 


During the hearings last July, the Department of Defense provided to the 
committee a comparison of sentences imposed by United States courts-martial 
with those imposed by foreign tribunals on United States military personnel for 
similar offenses. A request was made at that time that a comparison also be 
afforded of the sentences imposed on military personnel by civil courts in the 
United States. 

Since last July studies have been made by the Army and the Navy, whose 
records have been more readily available than those of the Air Force, on this 
subject. The task of making these studies was a difficult one and an expensive 
one. For this reason no attempt has been made to conduct a similar study of 
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Air Force records because even greater expense would be entailed in making such 
a study mf reason of special facts related to the maintaining of the Air Force 
records. owever, on the basis of the Army and Navy deceeia records, it is 
possible to make a general comparison between the sentences meted out to 
military personnel by civil courts in this country and the sentences meted out 
to military personnel by foreign courts. However, it should be noted that the 
validity of this comparison is subject to important qualifications. First of all, 
not every serviceman who is convicted by a civil court is given a dishonorable 
discharge. Thus, the findings of the comparison should be related only to the 
more serious offenses for which a dishonorable discharge is generally given by 
the Army or the Navy. Second, the study does not embrace Air Force dis- 
honorable discharge records for the reason stated above. 

The studies have been conducted for the l-vear period beginning December 1, 
1954, and ending November 30, 1955. The attached table shows in three parallel 
columns the sentences imposed by Army courts-martial, by United States civil 
courts, and by foreign courts on United States military personnel. All figures 
are in years. 

Sentences imposed, Dec. 1, 1954, to Nov. 80, 1955 


the world 


8 


9. 
1. 
1. 
2. 
1, 
2. 
1. 


PH > 92 90 90 er 90 


, . 


1 Does not include 5 life sentences and 1 death sentence. 

2 5 life and 1 5 years to life excluded. 

8 Does not include 1 life sentence. 
NovEMBER 3, 1955. 
Number 5525.1 


DEPARTMENT OF DEFENSE DIRECTIVE 
Stratus oF Forces Pouicims AND INFORMATION 
I. PURPOSE 


The purpose of this Directive is to consolidate, insofar as practicable, in one 
directive all Department of Defense policies respecting trial by foreign courts and 
treatment in foreign prisons of United States mi arty, perio and their depend- 
ents, and other persons subject to United States itary law who are United 
States nationals and their dependents (hereinafter referred to collectively as 
United States personnel). It is intended that implementing directives and regula- 
tions upon this subject of each of the Services shall be as nearly identical as 
circumstances permit. These directives shall conform to the Department of 
Defense policies set forth herein. 


II. CANCELLATIONS 


DOD Directive 5510.4, DOD Instruction 5510.5, and implementing DOD 
cables and instructions are hereby superseded and cancelled. 


Ill. POLICY 


It is the per of the Department of Defense to protect to the maximum extent 
possible the rights of United States personnel who may be subject to criminal 
trial by foreign courts and imprisonment in foreign prisons. 
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IV. APPLICATION OF SENATE RESOLUTION ON STATUS OF FORCES 


It is intended to provide herein for the implementation of the Senate Resolution 
accompanying the Senate’s consent to ratification of the Status of Forces Agree- 
ment (Appendix A). Although the Senate Resolution applies only in countries 
where the NATO Status of Forces Agreement is currently in effect, the same 

rocedures for safeguarding the interests of United States personnel subject to 
oreign jurisdiction will be applied insofar as practicable in all overseas areas 
where United States forces are regularly stationed. 


V. ORIENTATION OF PERSONNEL 


The services shall issue uniform regulations establishing an information and 
education policy for personnel assigned to foreign areas as to the laws and 
customs of the host country. 


VI. DESIGNATED COMMANDING OFFICER 


Formal invocation of the Senate Resolution procedure shall be the responsi- 
bility of a single military commander in each foreign country in which United 
States military units are regularly stationed. A. In geographical areas for which 
a unified United States command exists, the commander thereof wil! designate 
within each country, the ‘Commanding Officer” referred to in the Senate Reso- 
lution. B. In areas for which no such command exists, a commanding officer in 
each country therein shall be designated by USCINCEUR for the Near East, 
and North Africa. C. In other areas a commanding officer in each such state 
shall be nominated by the three services whose recommendations shall be for- 
warded by the Judge Advocate General of the Army to the Secretary of Defense 
for implementation through the office of the Assistant Secretary of Defense, 
International Security Affairs. In designating the commanding officer to act 
for all three services, consideration should be given to the availability of legal 
officers and readiness of access to the seat of the foreign government. 


VII. COUNTRY LAW STUDIES 


Designated commanding officers in countries which are members of the North 
Atlantic Treaty Organization and in Japan shall make and maintain a current 
study of the laws and legal ooe in effect in their respective countries. 
Studies of the laws of other than NATO countries and Japan shall be made as 
directed. This study shall be a general examination of the substantive and 
procedural criminal law of the foreign country, and shall contain a comparison 
thereof with the procedural safeguards of a fair trial in the military and civil 
courts of the United States. Copies of these studies should be forwarded to each 
of the Judge Advocate Generals of the Services. Principal emphasis is to be 
placed on those safeguards which are of such a fundamental nature as to be 
guaranteed by the Constitution of the United States in all criminal trials. These 
country law studies shall be subject to a continuing review, and whenever in any 
such country there shall be a significant change in its criminal law, the change 
shall be forwarded by the designated commanding officer to each of the service 
Judge Advocate Generals. 


VIII. WAIVERS OF LOCAL JURISDICTION 


Whenever it appears that foreign authorities may assume jurisdiction over or 
take awe of United States personnel the following procedure should be 
adopted: 

A. In cases where it appears probable that release of custody or jurisdiction will 
not be obtained and that the accused may not obtain a fair trial or fair treatment, 
the commander exercising general court-martial jurisdiction over the accused will 
communicate directly with the designated commanding officer, reporting the full 
facts of the case and supplying his recommendation. 

B. The designated commanding officer will then determine, in the light of legal 
procedures in effect in that country, whether the accused may or may not receive 
& fair trial. 

C. He will then decide, after consultation with the Chief of Diplomatic Mission, 
whether to press a request for waiver of jurisdiction through diplomatic channels. 
If he so decides, report thereof shall be made to the Judge Advocate General of 
the accused’s service. The objective in each case is to see that United States 
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personnel obtain a fair trial and fair treatment in the receiving state under all the 
circumstances. This is not to be considered as requiring such foreign trials to be 
identical with United States trials. 


IX. TRIAL OBSERVERS AND TRIAL OBSERVER REPORTS 


A. The designated commanding officer shall submit to the Chief of Diplomatic 
Mission a list of persons qualified to serve as United States observers at trials 
before courts of the receiving state. Nominees will be lawyers, and shall be 
selected for maturity of judgment. The list will include, where possible, repre- 
sentatives of all services whose personnel are stationed in that country, to enable 
the Chief of Diplomatic Mission to appoint an observer from the same service as 
the accused. he requirement that nominees will be lawyers may be waived in 
cases of minor offenses. Incidents which result in serious personal injury or 
extensive property damage, or which would normally result in sentences to con- 
finement will not be considered minor offenses. 

B. Trial observers shall attend and shall prepare formal reports in all cases of 
trials of United States personnel by foreign courts or tribunals, except minor 
offenses. In cases of minor offenses, the observer shall attend the trial, if any, but 
shall not be required to make a formal report. These reports need not be classi- 
fied, but shall be treated as documents for official use only and shall be forwarded 
intact to the designated commanding officer and to the Judge Advocate General 
of the accused’s service with the comments, if any, of the aupraprinne service 
commander, through official channels of the accused’s service. hese reports 
shall be prepared and forwarded as above indicated whether or not the report 
indicates that the accused received an unfair trial. They will be forwarded 
immediately upon the completion of the trial in the lower court, and will not be 
delayed because of the possibility of a new trial, rehearing, or appeal, reports of 
which will be forwarded in the same manner. Copies shall also be forwarded to 
the Chief of Diplomatic Mission. 

The designated commanding officer upon receipt of a report which states that 
in the opinion of the observer the trial was unfair, shall, if he concurs, request 
the Department of State through the diplomatic or consular mission of the 
country concerned, to take appropriate action to protect the rights of the accused. 
The designated commanding officer shall report this action to the Service Judge 
Advocates General by radio. 


X. LEGAL REPRESENTATION OF UNITED STATES PERSONNEL 


Representation by civilian counsel at government expense of United States 
personnel tried in foreign criminal courts shall be furnished when the Secretary 
of the Department concerned deems such action to be in the best interest of the 
United States. 


XI. REPORTS ON THE EXERCISE OF FOREIGN CRIMINAL JURISDICTION 


The following reporting system which has already been implemented by the 
services will be continued: , ‘ y 
Individual Case Reports. DD Form 837 (Appendix B) will be submitted 


concerning each criminal case involving United States personnel in which: 


a. such persons have been held or are being held in pre-trial confinement 
by foreign authorities; or past U4! } 

b. the United States has been denied a waiver of jurisdiction with respect 
to offenses subject to jurisdiction of foreign courts; or 

c. foreign authorities, within the period of thirty days subsequent to 
request for waiver of jurisdiction, have not made determination thereon. 
The initial submission of DD Form 837 should be made as soon as information 
required to complete Part I is available. Subsequent submissions should 
be made immediately upon receipt of information required to complete 
Parts II and III, respectively. 


Periodic Reports. Semiannual reports, covering the period 1 December through 
31 May, and consolidated annual reports, covering the period 1 December through 
30 November, respectively, will be submitted as follows: 


a. a statistical summary (DD Form 838, Appendix C) by country and 
type of offense, of all cases involving United States personnel; 

t a report signed by the appropriate service commander in each country 
for which DD Form 838 is prepared, concerning his personal evaluation of 
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the impact, if any, that local jurisdictional arrangements have had upon 
accomplishment of the mission of the forces, together with specific facts or 
other information, where appropriate, substantiating his opinion; 


c. an alphabetical list of United States personnel who were imprisoned during 
the reporting period pursuant to sentence of confinement imposed by a foreign 
court, indicating for each individual his home address, grade and serial number 
(where applicable), offense of which found guilty, date and place of confinement, 
length of sentence to confinement imposed, and estimated date of release from 
confinement; 

d. a similar list of the names of prisoners released during the reporting period. 
An information copy of these lists shall be furnished to the diplomatic or consular 
mission in the country concerned. 


XIL. TREATMENT OF UNITED STATES PERSONNEL CONFINED IN FOREIGN PENAL 
INSTITUTIONS 


a. Insofar as practicable and subject to the laws and regulations of the country 
concerned and the provisions of any agreements therewith, the Department of 
Defense seeks to assure that United States personnel confined in foreign penal 
institutions are accorded the treatment and are entitled to all the rights, privi- 
leges and protections of personnel confined in United States military facilities. 
This policy is catitielatak in present service directives and regulations. Such 
directives include, but are not limited to, such matters as legal assistance, visita- 
tion, medical attention, food, bedding, clothing, and other health and comfort 
supplies, and shall apply both to pre-trial and post-trial confinement of such 
personnel. This policy shall be continued in force. 

b. In consonance with this policy, members of the Armed Forces confined in 
foreign penal institutions shall be visited at least every thirty days, at which time 
the conditions of confinement as well as other matters relating to their health and 
welfare will be observed. Semiannual reports of such visits, for the periods 1 
December through 31 May and 1 June through 30 November, shall be transmitted 
to the appropriate Department. Should it not be practicable for the individual’s 
commanding officer or his representative to make visits, the designated command- 
ing officer should be requested to arrange that another unit be responsible for 
such visits or to request that the appropriate diplomatic or consular mission as- 
sume responsibility therefor. If reasonable requests for permission to visit 
United States personnel are arbitrarily denied, or it is ascertained that the indi- 
vidual is being mistreated or that the conditions of his confinement are sub- 
standard, the case should be referred to the diplomatic or consular mission con- 
cerned for appropriate action. 

c. To the extent possible, military commanders should seek to conclude local 
arrangements whereby the United States military authorities may be permitted 
to accord United States personnel confined in foreign institutions treatment, 
rights, privileges and protection similar to those accorded such personnel con- 
fined in United States military facilities. The details of such arrangements 
should be submitted to The Judge Advocates General of the Services. 

d. The military authorities shall make appropriate arrangements with foreign 
authorities whereby custody of individuals who are members of the Armed Forces 
shall, when they are released from confinement by foreign authorities, be turned 
over to the United States military authorities. In appropriate cases, diplomatic 
or consular officers should be requested to keep the military authorities advised 
as to the anticipated date of the release of such persons by the foreign authorities, 


XIII. DISCHARGE 


Service personnel confined in foreign prisons shall not be discharged from mili- 
tary service until the completion of the term of imprisonment and the return of 
the accused to the United States, except that in unusual cases such discharges 
may be accomplished upon prior authorization of the Secretary of the Department 
concerned. 

XIV. INFORMATION POLICY 


Emphasis shall be placed upon prompt, courteous, and dispassionate replies to 
Congressional inquiries and to inquiries from the press and the public on Status of 
Forces matters. Encouragement shall be given to the full and frank disclosure 
of such information, and to the release to the press of background information to 
support proposed articles and releases with respect to Status of Forces informa- 


tion. Where appropriate, personnel of the Department of Defense making public 
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addresses upon subjects relating to the stationing of troops abroad may include in 
their presentations an exposition of the facts relating to the exercise of criminal 
jurisdiction by foreign courts over United States’ service personnel. Coordinated 
inter-service information procedures shall be developed by the Deputy Assistant 
Secretary of Defense for Public Affairs on the subject of Status of Forces matters. 


XV. EFFECTIVE DATE 


This Directive shall be effective November 15, 1955. 
REuBEN B. RoBertson, Jr., 
Deputy Secretary of Defense. 


AppENDIX A 


RESOLUTION OF RATIFICATION, WITH RESERVATIONS, AS AGREED TO BY THE 
SENATE ON JuLy 15, 1953 


Resolved (two-thirds of the Senators present concurring therein), That the Senate 
advise and consent to the ratification of Executive T, my gy Congress, 
second session, an agreement between the parties to the North Atlantic Treaty 
Regarding the Status of their Forces, signed at London on June 19, 1951. 

t is the understanding of the Senate, which understanding inheres in its advice 
and consent to the ratification of the Agreement, that nothing in the Agreement 
diminishes, abridges, or alters the right of the United States of America to safe- 

ard its own security by excluding or removing persons whose presence in the 

nited States is deemed prejudical to its safety or security, and that no person 
whose presence in the United States is deemed prejudicial to its safety or security 
shall be permitted to enter or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the Senate that: 


1. The criminal jurisdiction provisions of Article VII do not constitute 
a precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United States 
is to be tried by the authorities of a receiving state, under the treaty the 
Commanding Officer of the armed forces of the United States in such state 
shall examine the laws of such state with particular reference to the proced- 
ural safeguards contained in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, under all the circumstances 
of the case, there is danger that the accused will not be protected because of 
the absence or denial of constitutional rights he would enjoy in the United 
States, the commanding officer shall request the authorities of the receiving 
state to waive jurisdiction in accordance with the provisions of paragraph 
3 (c) of Article VII (which requires the receiving state to give “‘sympathetic 
consideration”’ to such request) and if such authorities refuse to waive juris- 
diction, the commanding officer shall request the Department of State to 
press such request through diplomatic channels and notification shall be 

iven by the Executive Branch to the Armed Services Committees of the 

enate and House of Representatives; 

4. A representative of the United States to be appointed by the Chief of 
Diplomatic Mission with the advice of the senior United States military 
representative in the receiving state will attend the trial of any such person 
by the authorities of a receiving state under the agreement, and any failure 
to comply with the provisions of aragraph 9 of Article VII of the agreement 
shall be reported to the commanding officer of the armed forces of the United 
States in such state who shall then request the Department of State to take 
appropriate action to protect the rights of the accused, and notification shall 
be given by the Executive Branch to the Armed Services Committees of the 
Senate and House of Representatives. 
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addresses upon subjects relating to the stationing of troops abroad may include in 
their presentations an exposition of the facts relating to the exercise of criminal 
jurisdiction by foreign courts over United States service personnel. Coordinated 
inter-service information ppeccertazee shall be developed by the Deputy Assistant 
Secretary of Defense for Public Affairs on the subject of Status of Forces matters. 


XV. EFFECTIVE DATE 


This Directive shall be effective November 15, 1955. 


REvBEN B. Rosertson, Jr., 
Deputy Secretary of Defense. 


AppeNnpIx A 


RESOLUTION OF RATIFICATION, WiTH RESERVATIONS, AS AGREED TO BY THE 
SENATE ON JuLy 15, 1953 


Resolved (two-thirds of the Senators present concurring therein), That the Senate 
advise and consent to the ratification of Executive T, my 2 ag pete Congress, 
second session, an agreement between the parties to the North Atlantic Treaty 
Regarding the Status of their Forces, signed at London on June 19, 1951. 

t is the understanding of the Senate, which understanding inheres in its advice 
and consent to the ratification of the Agreement, that nothing in the Agreement 
diminishes, abridges, or alters the right of the United States of America to safe- 

ard its own security by excluding or removing persons whose presence in the 
United States is deemed prejudical to its safety or security, and that no person 
whose presence in the United States is deemed prejudicial to its safety or security 
shall be permitted to enter or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the Senate that: 


1. The criminal jurisdiction provisions of Article VII do not constitute 
a precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United States 
is to be tried by the authorities of a receiving state, under the treaty the 
Commanding Officer of the armed forces of the United States in such state 
shall examine the laws of such state with particular reference to the proced- 
ural safeguards contained in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, under all the circumstances 
of the case, there is danger that the accused will not be protected because of 
the absence or denial of constitutional rights he would enjoy in the United 
States, the commanding officer shall request the authorities of the receiving 
state to waive jurisdiction in accordance with the provisions of paragraph 
3 (c) of Article VII (which requires the receiving state to give ‘“‘sympathetic 
consideration”’ to such request) and if such authorities refuse to waive juris- 
diction, the commanding officer shall request the Department of State to 
press such request through diplomatic channels and notification shall be 

iven by the Executive Branch to the Armed Services Committees of the 
fenate and House of Representatives; 

4. A representative of the United States to be appointed by the Chief of 
Diplomatic Mission with the advice of the senior United States military 
representative in the receiving state will attend the trial of any such person 
by the authorities of a receiving state under the agreement, and any failure 
to comply with the provisions of aragraph 9 of Article VII of the agreement 


shall be reported to the commanding officer of the armed forces of the United 
States in such state who shall then request the Department of State to take 
appropriate action to protect the rights of the accused, and notification shall 
be given by the Executive Branch to the Armed Services Committees of the 
Senate and House of Representatives. 
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DEPARTMENT OF STATE, 
Washington, February 16, 1956. 
Hon. James P. Ricuarps, 
Chairman, Foreign Affairs Committee, 
House of Representatives. 


Dear Mr. Ric#arps: [ am enclosing for your information a copy of the Depart- 
ment’s letter of even date to Representative Adair concerning the case of Alan C. 
May, et al. v. Hon. Charles E. Wilson, Secretary of Defense and Hon. Wilber M. 
Brucker, Secretary of the Army. 

I am also enclosing a copy of the Government’s memorandum of points and 
authorities in opposition to plaintiffs’ motion for a preliminary injunction or a 
temporary stay order. 

Sincerely yours, 
Turuston B. Morron, 
Assistant Secretary. 


DEPARTMENT OF STATE, 
Washington, February 16, 1956. 
Hon. E. Ross Apatr, 
House of Representatives. 


Dear Mr. Apatr: I have received, without covering communication, a copy 
of your letter of February 9, 1956, to Mr. William P. Rogers, Deputy Attorney 
General, Department of Justice, concerning the case of Alan C. May, et. al. v. 
Hon. Charles E. Wilson, Secretary of Defense and Hon. Wilber M. Brucker, Secretary 
of the Army. 

Your letter referred to testimony of Mr. Urban A. Lavery, attorney for the 
plaintiffs, before the Foreign Affairs Committee of the House of Representatives, 
coneerning the Bow resolution and requested to be furnished with the Govern- 
ment’s views on the May case. 

I am enclosing for your information and that of the committee a copy of the 
Government’s memorandum of points and authorities in opposition to plaintiff’s 
motion for a preliminary injunction or a temporary stay order. While the 
Department of State is not a party to the suit, its interest therein is obvious, and 
it has furnished such informa! assistance as has been requested by the Department 
of Justice in its preparation of the Government’s defense. The plaintiffs’ motion 
for a preliminary injunction was denied by District Judge Joseph C. McGarraghy 
after a hearing. The Department of Justice will no doubt advise you in more 
detail concerning the present posture of the case. 

Sincerely yours, 
Turuston B. Morton, 
Assistant Secretary. 


(For text of defendants’ memorandum of points and authorities in 
opposition to plaintiffs’ motion for a preliminary injunetion or a tem- 
porary stay order, see p. 639.) 


CONGRESS OF THE UNITED STATES, 
House or REPRESENTATIVES, 
Washington, D. C., March 7, 1956. 
Hon. James P. Ricwarps, 
Chairman, House Committee on Foreign Affairs, 
Washington 25, D. C. 

Dear CHAIRMAN RicHarps: To supplement the testimony I presented to your 
committee on February 1, 1956, I would like to respectfully request that you 
place in the record following my testimony a letter dated March 1, 1956, addressed 
to me and signed by Gen. Alfred M. Gruenther, the Supreme Commander of 
Allied Powers in Europe. 

Very truly yours, 
Stewart L. UDALL. 
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Auurep Powers Evrops, 
SUPREME COMMANDER, 
March 1, 1956. 
Hon. Stewart L. UDALL, 
House of Representatives, 
Congress of the United States, Washington, D. C. 

Dear Mr. Upaut: Many thanks for your letter of February 23 and the copy 
of your excellent statement on House Joint Resolution 309. 

I am most grateful for your comments on the subject of the Status of Forces 
Treaty, which, of course, is one of great interest to us at SHAPE. 

I feel that a denunciation of the treaty by the United States, or a determined 
effort by the United States to secure an important revision of the treaty, would 
have extremely adverse effects. In fact, such action might well cause a disinte- 
gration of the alliance. 

As for the poe! operation of the agreement, I feel that there is no real 
substance to the claim that our people are being subjected to bias or prejudice, or 
that their constitutional rights are in jeopardy. S fact, a contrary situation 
actually prevails. In all countries there is an attempt to bend over backwards 
to see that American offenders are given every possible break. In nearly every 
case the sentence is significantly less than would be given by a United States 
military court. 

I am particularly encouraged to read where you have stressed the serious 
implications of a denunciation. I agree completely with your premise that it is 
the “spirit of mutual regard which in the long run will alone insure NATO’s 
survival and success.” 

We are still trying to resolve a great mystery at our headquarters. You were 
not in the group photograph taken when the parliamentary group visited SHAPE 
on July 19, 1955. Still, one member said that he positively saw you here. In 
any case, I want you to know it will always be a great honor for us when you can 
visit us. We are most eager to show you at first hand what we are doing in an 
attempt to solve some of the problems which face the free world. So please try 
to come again soon. 

With warm regard, 

Sincerely, 
ALFRED M. GRUENTHER, 
General, United States Army. 


DEPARTMENT OF THE ARMY. 
Starr COMMUNICATIONS OFFICE, 
March 1, 19656. 
Message 
From: USNMR Paris, France, from Gruenther. 
To: DEPTAR, Washington, D. C., for Colonel Doyle, SHAPE Liaison. 
No. 011150Z. 

Please deliver to Chairman Richards of the House Foreign Affairs Committee 
the following message from me: 

“T have learned that House Joint Resolution 309 is being considered by your 
committee. While you have not asked for my views on this subject, I am sure 
that you would like to know what its effects might be on the North Atlantic 
Treaty Organization. 

“In my opinion, the denunciation of the Status of Forces Agreement by the 
United States or any insistence by the United States for a major revision of this 
agreement would so undermine the spirit of the alliance as to cause its serious 
deterioration with the gravest consequences to the essential security of our 
country. Such action would have not only a devastating effect on the members 
of the North Atlantic Alliance, but would cast doubt in the eyes of the world as to 
the United States willingness to live up to its treaty obligations. 

‘As for the actual operation of the agreement, there is simply no basis for the 
charges which are sometime made that our people are being subjected to unfair 
trials or that they are being imprisoned under conditions so primitive or medieval 
as to shock the sensibilities. The sentence to confinement and the places of 
incarceration themselves compare favorably with those of most institutions in the 
United States. Clemency is similar to that in the United States. The prisoner 
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is granted privileges of visitation, mail, contact by United States agencies and 
persons, food, clothing, bedding, health and comfort items, medical and religious 
services, employment and recreation equal to most United States institutions. 
The trials actually held and the sentences imposed refute any claims of discrim- 
ination or prejudice. 

“In the light of these facts I feel fully justified in emphasizing to you the far- 
reaching military and political consequences which would stem from denunciation 
of the NATO Status of Forces Agreement by the United States. While all the 
other NATO countries are agreed that their soldiers will receive fair hearings in 
the courts of the others, the United States would be alone in maintaining that its 
people can only be tried by United States courts. We would thus seem to place 
ourselves in a unique category. I can assure you no alliance can efficiently and 
successfully function if one of the partners thus sets itself apart from the others. 
Our troops are not in wartime occupied countries. They are on the territory of 
sovereign friends who have willingly joined in a unique peacetime alliance to 
preserve our common freedoms and to prevent another and even more devastating 
world conflict. It would be impossible to explain to our allies why the United 
States would refuse to permit their jurisdiction over the more serious crimes com- 
mitted off duty. Already and freely they have surrendered jurisdiction over 
onduty offenses and in practice have willingly relinquished jurisdiction in most 
cases of offduty offenses. 

“T sincerely hope that the foregoing factors will be considered by your com- 
mittee prior to action on this resolution. I shall be in the United States for 
several days beginning March 15 in connection with the mutual-security legisla- 
tion hearings, and I shall be glad to discuss this subject with you or with the 
committee if you should so desire.” 


AssIsTANT SECRETARY OF DEFENSE, 
Washington 25, D. C., March 9, 1956. 
Hon. James P. RicHarps, 
Chairman, Committee on Foreign Affairs, 
House of Representatives. 

Dear Mr. Ricnarps: I refer to your letter of February 23 to the Secretary 
of Defense enclosing a letter to Mr. Adair on the May case, and to Colonel 
Fleischer’s letter of acknowledgment to you dated February 28. 

Since the issues raised by Mr. Lavery in his letter of February 14 to Mr. Adair 
are now being litigated in the United States District Court for the District of 
Columbia in the case of May v. Wilson, I do not believe comment by the Depart- 
ment of Defense on Mr. Lavery’s letter would be appropriate. I am sure you 
will _—, my position in this matter. 

incerely, 
Gorpon Gray, 
Assistant Secretary of Defense (ISA). 
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